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1. STATUTES — CONSTRUCTION OF ACT APPROPRIATING MAINTENANCE
FUND FOR STATE HOSPITAL.—Act 501 of 1953 after appropriating
$1,143,000 per year for maintenance stated that “maintenance”
should be limited to include food and housing for the superintend-
ent [along with numerous other employees]. Held: Expenditures
by the State Hospital Board for moving Superintendent’s house-
hold belongings from California to Little Rock and for furniture
and carpeting for the house assigned to the Superintendent were
authorized by the Act.

2. HOSPITALS—DUTIES OF EMPLOYEES, DISCRETION OF STATE HOSPITAL
BOARD.—Since Act 501 of 1953 provided that the Superintendent of
the State Hospital and his family were to have their food prepared
and served, the Hospital Board did not abuse its discretion in as-
signing a waitress to the home of the Superintendent to perform
the duties customarily performed by a “maid.”
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3. STATES—LIMITATION ON USE OF CASH FUNDS OF INSTITUTIONS.—
Cash funds of a state institution, until the Legislature provides
otherwise, may be used for almost unlimited purposes aside from
increasing salaries.

4. STATES—ESTABLISHMENT OF POSITIONS OR OFFICES AND FIXING SAL-
ARIES.—State Hospital Board held without authority to establish
new positions or offices and to fix or designate the salaries thereof.

5. STATES—ESTABLISHING POSITIONS OR OFFICES AND FIXING SALARIES.
~—The power of the Legislature under Art. 16, § 4, of the Constitu-
tion to create offices or positions and fix salaries cannot be dele-
gated to any person or board.

6. STATES—REPAYMENT OF MONEY RECEIVED AS SALARY IN EXCESS OF
THAT FIXED BY LAW.—Money received as salary by State Hospital
employees in excess of that fixed by law held recoverable in tax-
payer’s suit.

Appeal from Pulaski Chancery Court, 2nd Division;
Guy E. Williams, Chancellor ; affirmed & reversed.

Kenneth C. Coffelt, for appellant.
Bailey, Warren & Bullion, for appellee.

Pavn Warp, Associate Justice. On May 2, 1955, ap-
pellant, for the benefit of himself as a taxpayer and for
all taxpayers of Arkansas, instituted in the Chancery
Court of Pulaski County Suit No. 102404 against Dr.
E. H. Crawfis, Superintendent of the Arkansas State
Hospital, K. W. Newman and W. E. Lester, as disbursing
officers of the Hospital, and the Standard Accident In-
surance Company, as surety for Newman and Lester.
The charges against the appellees, as gathered from the
pleadings and the admitted facts, may be stated as set
out below. Crawfis, as Superintendent of the Hospital,
unlawfully drew, and Newman and Lester unlawfully
paid to him, money out of the cash funds of the Hospital
and the State Treasury, in excess of his salary as pre-
scribed by the Legislature. The prayer was that the de-
fendants (appellees) be required to return the excess
payments to the source from which it came and that they
be vestrained from similar activities in the future.

The excessive payments complained of are of three
different kinds, viz:

1. The sum of $1,552.48 pald out of cash funds for
moving Dr. Crawfis’ household belongings from Cali-
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fornia to Little Rock; 2. The sum of $1,947.30 paid out
of cash funds for furniture and carpet for the house as-
signed to Dr. Crawfis by the Hospital [The complaint
alleges that Dr. Crawfis has converted said furniture to
his own use, but it conclusively appears that he has not
and that it belongs to the State], and; 3. The sum of
$1,447.67 being the amount paid out of money appro-
priated by the Legislature for the service of a maid as-
signed to Dr. Crawfis’ home.

For answer to the above charges, the defendants
(appellees) admit the above expenditures, but claim they
were lawfully made under the provisions of Act 501 of
1953.

The Chairman and Members of the Hospital Board
filed an intervention, adopting the defendants’ answer,
and stating that all said expenditures had been by them
tirst duly considered and then approved.

We will for convenience hereafter refer to the above
suit as the ““First Case.”’

On April 18, 1955, a similar suit, No. 102296, had
been filed in like manner by appellant against the same
Mr. Newman and Mr. Lester. This suit, which we will
hereafter refer to as the ‘“Second Case,” was by the
trial court consolidated and heard with the First Case.
The charges in the Second Case, as taken from the plead-
ings and admitted facts, are hereinafter set out.

1. In 1953 Newman held the position of Assistant
Hospital Administrator which the 1953 Legislature cre-
ated and fixed the salary of $6,500. Later the Hospital
Board abolished this office and created a new position,
designated as Director of Administration, and fixed the
salary at $8,500. Newman entered upon the duties of
the new position in February 1954 and held it until somo
time in October 1954 at the salary of $8,500 — an excess
of $1,250 over the salary fixed by the Legislature as
stated above. This excess of $1,250 was paid out of the
cash funds of the Hospital. The prayer was for judg-
ment against Newman for $1,250, and that he be re-
strained from drawing further excess salary.
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2. Lester began working for the Hospital in Jan-
uary of 1954 as Chief Accountant at a salary of $4,500
as provided by the 1953 Legislature. On June 29, 1953
the Hospital Board created the office of Procurement
and Disbursing Officer, and fixed the salary at $5,700.
Lester drew this salary as Procurement and Disbursing
Officer for one year prior to the filing of this suit, and
has therefore drawn an excess in salary of $1,200. This
excess was also paid out of the Hospital cash fund. The
prayer was the same as in the Newman case.

By way of answer to the charges against him New-
man admits drawing the salary of $8,500 for the time
alleged but states: the office of Director of Adminis-
tration was created by specific resolution of the Hospital
Board, fixing the salary; that said office contained new
and separate duties from any office or position thereto-
fore existing, and; that it was all authorized by Act 127
of 1939. Lester admits drawing the salary of $5,700 as
Procurement and Disbursing Officer for the alleged time,
but states that the new position and salary were au-
thorized by the Board, all of which was regular and
proper.

., The Hospital Board intervened in behalf of New-
man and Lester, adopting their answers and exhibiting
resolutions creating the two new positions or offices and
fixing the salaries.

After hearing the testimony the chancellor dismissed
appellant’s complaint in both cases, and this appeal fol-
lows.

There is no material conflict in the testimony intro-
duced in either of the cases, so instead of summarizing
it separately we shall refer to it hereafter in the discus-
sion that follows.

FIRST CASE. Appellant’s argument for a rever-
sal may be stated as follows: When the Legislature cre-
ates an office or position in any state institution, just as
Act 501 of 1953 designated the office of Superintendent
of the State Hospital and fixed the salary at $12,000,
the governing body of that institution has no power to
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pay or authorize the payment of a larger salary, and;
The payments mentioned heretofore for the benefit of
Dr. Crawfis amounted to an increase in his salary. In
support of this argument appellant relies on Article 16
Section 4 of the Constitution and on the pronouncements
in Gipson v. Ingram, 215 Ark. 812, 223 S. W. 2d 595. It
1s unnecessary to discuss the authorities above mentioned
because we agree with appellant that when the Legisla-
ture designated the office or position of Superintendent
of the State Hospital and fixed the salary, the Hospital
Board had no right to increase his salary. We do not
however agree that the three items complained of above
amounted to an increase in Dr. Crawfis’ salary. This
being true it makes no difference therefore whether some
of the items were paid for out of cash funds belonging to
the Hospital. The status of an institution’s cash fund
was clearly stated in the Ingram case, supra, which held
that such funds need not be paid into the State Treasury
-and thereafter appropriated by the legislature hefore
they can be expended.

After careful consideration we have concluded that
the Hospital Board had the right under the Appropria-
tion Act 501 of 1953 to make the expenditure in each of
the three items complained of. Section 2(3) of said Act
appropriated $1,143,000 per year for maintenance. Sec-
tion 3 of the Act states that ‘‘maintenance’’ is limited
to include food and housing for the superintendent
[along with numerous other employees]. We think the
word ‘‘housing’’ must be interpreted to include house-
hold furniture and that the word ‘‘food’’ must he in-
terpreted to include prepared food and not merely gro-
ceries. Therefore it clearly appears to us that the Board
had authority to buy the furniture and carpet for Dr.
Crawfis’ house which was furnished to him. It is not
quite so clear that this could include paying for moving
Dr. Crawfis’ household effects from California to Little
Rock. Tt seems to follow however that if this had not
been done then the Board would have been faced with
the necessity of buying additional furnishings for the
house. The mere fact that the Legislature entrusted to
the Board the responsibility of spending over a million
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dollars for maintenance compels the conclusion that it
was the intention of the Legislature that the Board would
have the right and duty of exercising wide discretion.
The record leaves no doubt that the Board wisely exer-
cised said discretion in employing Dr. Crawfis and we
think they had considerable discretion in doing what
they thought necessary to secure his services. Said Act
301 of 1953 provided for 74 waitresses and fixed the
salary of each. The Act did not provide for any
““maids.”” This seems to be the title which appellant has
assigned to Ova Young who, it is admitted, was assigned
to Dr. Crawfis’ home. Undoubtedly she was one of the
waitresses provided by the Legislature. Again, we think
the Board did not abuse its discretion in assigning Ova
Young to Dr. Crawfis’ home, since he and his family
were entitled to have their food prepared and served.
It would be unreasonable to hold that the Legislature, in
such instances, has the sole right to specify the exact
duties to be performed by each of the numerous em-
ployees. That this assignment of Ova Young was not
merely a subterfuge to increase Dr. Crawfis’ salary is
conclusively shown by the fact that she had previously
served other superintendents in the same capacity.

Having concluded as we do that the Board was justi-
fied, in the exercise of its discretion, in classifying the
first two items mentioned above as items of maintenance
there can be no question but that the Board could have
paid for these items out of the maintenance appropria-
tion. Instead of doing this however they paid said items
out of cash funds belonging to the Hospital, and it is
contended that they had no right to do so. Support for
this contention is sought to be found in the Ingram case,
supra. We are unable however to find in the Ingram
case any inhibition against such use of cash funds. The
one definite holding in that case, as above stated, was
that cash funds could not be used to pay an increase in
salaries fixed by the Legislature, and, as heretofore stat-
ed, we are in thorough agreement with that holding. Ex-
cept for this one limitation on the use of cash funds, the
Ingram case placed no other limitation on the use of such
funds. On the other hand the language in that opinion
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indicates that the cash fund of any institution may be
used for almost unlimited purposes aside from increasing
salaries. On page 814 of the Arkansas Reports it shows
that Gipson alleged ‘‘that the state agencies and institu-
tions are expending cash funds as the governing boards
see fit, and without legislative appropriation; . . .”
With knowledge of the above allegation the court stated :
‘‘There is only one allegation that anything is being
done in violation of what the legislature has permitted,
and that allegation is that some portions of the cash
funds are being used to supplement the salaries . . .”
Again this court, in the Ingram case, in noting the ab-
sence of any provision in our present constitution re-
quiring cash funds to be placed in the State Treasury,
said: ‘‘Certainly, such omission leaves the legislature
of this state free to provide that public money derived
as in this case may be deposited as cash funds, for the
use of the state agencies and institutions.”’

In the face of the above clear declarations by this
court in regard to the use of cash funds of institutions
we think it would lead to a confused situation for us to
now hold that such funds could not be used for the two
items mentioned above. If we should so hold it would be
hard to understand how the governing board of any in-
stitution would ever know for what items it could ex-
pend cash funds. What rule could the board use to dis-
tinguish between what is for maintenance and what is
not or when it is safe to use cash funds? As stated in
the Ingram case, supra, the Legislature has the power to
say what disposition shall be made of cash funds belong-
ing to the state institutions, but up until now it has not
done so. Until it does it seems to us that much must he
left to the discretion of the governing board.

We therefore conclude that the trial court was right
in dismissing appellant’s complaint in this case and his
action in so doing is hereby affirmed.

SECOND CASE. In the case of Newman we may
fairly conclude from the record that the Hospital Board
acted in all good faith and apparently with good sound
business judgment when it abolished two of the positions
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created by the Legislature in 1953 carrying a total of
$11,000 in salaries and in lieu thereof created the posi-
tion of Director of Administration with a salary of
$8,500. In the case of Lester we are also convinced from
the record that the Hospital Board thought it had the
legal authority and thought they were acting for the best
interest of the institution when it created the new posi-
tion designated as Procurement and Disbursing Officer
and fixed the salary at $5,700. In 1953 the Legislature
passed Act 41 sometimes called the Fiscal Code Act.
Among other things this Act set up a central purchas-
ing agency for the state. Article 7 Section 3 of that Act
no doubt led the Hospital Board to believe that it had
the right to designate the purchasing agent for the Hos-
pital.

Notwithstanding the above however we are forced
to the conclusion that the Hospital Board did not have
the power and authority to establish these positions or
offices and designate the salaries. An examination of
our Constitution as well as the former decisions of this
court compels this coneclusion.

Article 16, Section 4, of the Constitution reads as fol-
lows:

“‘The General Assembly shall fix the salaries and
fees of all officers in the State, and no greater salary or
fee than that fixed by law shall be paid to any officer,
employee or other person, or at any rate other than par
value; and the number and salaries of the clerks and
employees of the different departments of the State shall
be fixed by law.”’

It seems that it would be sufficient in this connec-
tion merely to rely on the last sentence of the section
above quoted. It says ‘‘the number and salaries of the
clerks and employees of the different departments of the
State shall be fixed by law.’’” It is admitted of course
that the salaries of Newman and Lester were not in this
instance fixed by law. The first part of the quoted sec-
tion explains the meaning of ‘‘fixed by law.”’ It says
that the General Assembly shall fix the salaries and fees.
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Also, as we shall later see, this power of the Legislature
to create offices or positions and fix salaries cannot be
delegated to any person or board.

The portion of the Constitution quoted above has
heretofore been construed by this court in harmony with
and support of the conclusion we have reached.

In the case of Nizon v. Allen, 150 Ark. 244, 234 S. W.
45, this court declared unconstitutional portions of Act
264 of 1921 which, among other things, purported to
give the Circuit, Chancery and County Judges the power
to appoint deputies to certain county offices and fix
their compensation. In reaching its conclusion the court
quoted Article 16 Section 4 of the Constitution and then
made this statement: ‘‘The power to fix the salaries
and fees of all officers in the State and the number of
their clerks and employees and their salaries, is a func-
tion, which, within the limits of the constitution, is lodged
in the supreme law-making power of the State — the
Legislature.”” After citing authorities the court also
said: ‘‘The General Assembly cannot delegate this leg-
islative power to any individual, officer, or board.”” In
this same case the court very clearly stated the reason
for such a constitutional provision. The court said that
it was ‘. . . intended by the framers of our organic
law to forestall, if possible, any extortion, extrava-
gance, or corruption on the part of those entrusted with
the administration of public office, and to promote the
general welfare by protecting the people from exorbitant
taxation in order to meet the necessary burdens of gov-
ernment.”’

The Nixon case, supra, was followed and quoted ex-
tensively in the case of Director of Bureau of Legislative
Research v. Mackrell, 212 Ark. 40, 204 S. W. 2d 893.
The court there was dealing with an Act of the 1947
Legislature which created the Legislative Council but
failed to appropriate money to pay the employees pro-
vided for in the Act. It was alleged that the State Board
of Fiscal Control was attempting to allocate funds to the
Legislative Council to pay the salaries of the employees
of that board. Relying largely upon the decision in the
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Niwon case, supra, the court held that the payment of
salaries in this manner would be in violation of Arti-
cle 16 Section 4 of the Constitution. In speaking of this
constitutional provision the court stated that its purpose
was ‘.- . . to prevent the expenditure of the people’s
tax money without having first procured their consent,
expressed in legislative enactments . . .”’

Under the views above expressed, there is no merit
in appellees’ contention that the Hospital Board had the
right under Act 127 of 1939 and Act 240 of 1933 to cre-
ate new positions for Newman and Lester and fix their
salaries. The pertinent parts of said Act 127 relied on
by appellees are now Ark. Stats. Sections 59-226 and 59-
227, and the pertinent part of Act 240 is now Ark.
Stats. Section 59-208. The first cited section provides
that cash funds shall be deposited in a bank designated
by the Hospital Board, and the second cited section au-
thorizes the Board to use the cash funds for ‘‘mainte-
nance, support and expenses of the State Hospital

.”> The last cited section authorizes the Board to

employ ‘“. . . such persons, guards, nurses, physi-
cians, officers, assistants and attendants as may be neces-
sary . . . and fix ‘their compensation 7

We do not interpret the above sections as giving the
Hospital Board authority to create new positions as was
done here. If, however, they should be so interpreted
then they would be, as heretofore shown, in conflict with
Anrticle 16 Section 4 of the Constitution.

The only remaining question is: Should Newman
and Lester be compelled to repay the money received
for excess salaries, being $1,250 in the case of Newman
and $1,200 in the case of Lester? Our opinion is that this
question must be answered in the affirmative.

" As heretofore shown the excess payment in each in-
stance was a violation of Article 16 Section 4 of the Con-
stitution. In such cases this court has uniformly held

that repayment can be enforced. One of the landmark
cases is Tallman v. Lewis, 124 Ark. 6, 186 S. W. 296.
This case was cited with approval and commented on
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extensively in the case of Vick Consolidated School Dist.
No. 21 v. New, 208 Ark. 874, 187 S. W. 2d 948. In the
latier case the school district had paid New who had
taught without a license contrary to the provisions of the
law, and it was held that he had to repay the amount so
received. At page 880 and 881 of the Arkansas Reports
the court set forth three classifications where repay-
ments in such instances could or could not be enforced.
Under the third classification the court said:

‘‘There are those cases in which an individual has
dealt with the district, council, board, or other govern-
mental subdivision in plamm violation of the letter of the
stalute, and has received public money under a course of
dealings forbidden by statute. In those cases the courts
have not only refused the individual the quantum meruit
for his services rendered, but have also allowed recovery
by the governmental subdivision of any moneys paid
the individual on a contract forbtdden by statute.”’ Cit-
ing the Tallman case, supra, and other cases.

The case of Barber v. Edwards, 200 Ark. 940, 141
S. W. 2d 831, dealt with a fencing district which had
been enlarged and the Board of Assessors sought to in-
crease the salary of the pound keeper due to the addi-
tional duties which he was forced to perform. In speak-
ing of the legislative act which fixed the original salary
the court said: ‘‘Section 1 of said Act 290 of 1905 fixed
his salary at ‘not exceeding $30.00 per month in addi-
tion to his fee as now provided by law.” Perhaps his
duties were largely increased by reason of the annexa-
tion of the new territory in 1936, but his salary is still
fixed by said act and may not now be increased by the
board without authority of law.”’

In the Second Case since it appears that Newman’s
and Lester’s excess salaries were paid out of the Hos-
pital cash fund, Newman should be directed by the trial .
court upon remand to repay into the said fund $1,250,

and Lester should be likewise directed to repay the sum
of $1,200.
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Accordingly the decree of the trial court in the First
Case is affirmed, and the decree in the Second Case is
reversed and remanded for further action as directed by
this opinion.

Chief Justice SEamsTER and Justices Hovrt and RoBix-
son dissent in Second case.

J. Seasorn Howrt, J., dissenting in part. I think
the decree should be affirmed as to all of the appellees.

At the outset we must keep in mind that we are not
dealing with State Funds that have been deposited
in the State Treasury and, therefore, would be subject
to Legislative control when and if so deposited. In other
words, we are dealing with cash funds that have never
been deposited in the State Treasury, but are kept in
a separate State Hospital Fund. The Legislature, under
our recent holding in Gibson v. Ingram, 215 Ark. 812, 223
S. W. 2d 595, has the power to require all cash funds
to be deposited in the State Treasury, but it has not
done so as to the cash funds here involved.

Under Ark. Stats. §§ 59-208, 59-226 and 59-227, I
think the Hospital Board has the authority to do exactly
what it did here. The majority, referring to the pro-
visions of the above sections, point out that § 59-226
provides that cash funds shall be deposited in a bank
designated by the Hospital Board, and Section 59-227
authorizes the Board to use the cash funds for mainte-
nance, support, and expenses of the State Hospital.
Section 59-208 provides: ‘‘The Board may employ, or
may authorize the employment of, such persons, guards,
nurses, physicians, officers, assistants and attendants
as may be necessary for the efficient and economical ad-
ministration of the hospital, and shall fix their compen-
sation, which shall be payable monthly.”’

The record reflects that in February 1954 the Hospital
Board was faced with the necessity of cutting back its
cost of operation in order to meet a declining budget and
in its judgment it became necessary to abolish certain
positions then in existence and to consolidate and create
new positions, consolidating the duties of certain of the
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old positions, and were all paid for out of Cash Funds.
The State Hospital Board, acting under what it con-
sidered to be the best interest of the State Hospital,
created the position of Director of Administration and
abolished the positions of Assistant Hospital Adminis-
trator and Director of Personnel. The salary of the As-
sistant Hospital Administrator was $6,500 a year and
that of the Director of Personnel $4,500 a year, or a total
of $11,000 a year. The new position created by the
Board contained the duties of both of the above positions,
plus additional duties, and the salary was set by the Board
of Control at $8,500 a year, paid from Cash Funds, there-
by effecting a savings of $2,500 a year, in addition to
providing more efficient management. It is significant
to note that the new position created by the Board was
submitted to the 1955 Legislature and is now contained,
on a permanent basis, in the Appropriation Act under
the identical title as created by the Board of Control.
It is hardly necessary to say that the wisdom and ad-
visability of allowing State Agencies to effect policies
of reorganization and retrenchment where possible can-
not be seriously questioned. Necessarily these agencies,
and particularly the Hospital Board, must and do have
a broad discretion.

In the Gibson v. Ingram case above, we said: ‘It
will be observed that in the quoted provisions from these -
Constitutions there is the requirement of deposit into
the treasury. But when these Constitutions are com-
pared with the present Arkansas Constitution (of 1874),
it is clear that our present Constitution requires only
that money in the treasury shall not be removed except
by legislative appropriation. There is no requirement
in the present Arkansas Constitution that all public
money shall be paid into the state treasury. The ab-
sence of such a provision from our present Constitution
appears to have been a studied and deliberate omission.
Certainly, such omission leaves the Legislature of this
State free to provide that public money derived as in
this case may be deposited as eash funds, for use by the
state agencies and institutions.”’
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In my view there has been no violation here of any
statute or constitutional provision of Arkansas.

The Chief Justice and Justice Rosinson join in this
dissent.



