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i. CRIMINAL LAW—JURISDICTION—WAIVER OF OBJECTIONS.—A defend-
ant, convicted of a crime not charged in the information, waives
no rights by failing to demur or move for a bill of particulars.

2. INDICTMENT AND INFORMATION—DEGREES—SUFFICIENCY OF CHARGE

OF GREATER OFFENSE.—Trial court exceeded its jurisdiction in sen-

tencing defendant to penitentiary, as provided in Ark. Stats., §

48-803, for third offenders, on a plea of guilty when he was only

charged with a misdemeanor.

CRIMINAL LAW-—CERTIORARI—REVIEW OF JURISDICTION.—Certiorari

is proper remedy where court acts in excess of jurisdiction.

4. CRIMINAL LAW—CREDIT FOR TIME ERRONEOUSLY SERVED.—Where
judgment of conviction is set aside on writ of certiorari. because
sentence was for an offense higher than that charged in informa-
tion, the penalty for the offense charged may be invoked, but
defendant should be given credit for time served in penitentiary
before he was permitted to make bond.

se

Appeal from Certiorari to Ashley Circuit Court;
Jokn M. Golden, Judge; writ granted.

Paul K. Roberts and Terral & Rawlings, for ap-
pellant.

Tom Gentry, Attorney General and Thorp Thomas,
Asst. Atty. General, for appellee.

Ropinson, J. This case is here on certiorari. On
the 5th of February, 1954, the prosecuting attorney filed
an information in the Ashley Circuit Court charging peti-
tioner herein with the offense of selling intoxicating liquor
in dry territory, committed as follows, to-wit: ‘‘The said
defendant on the 3rd day of February, 1954, in Ashley
County, Arkansas, did unlawfully sell one pint of Early
Times Whiskey to E. B. Booth in Ashley County, Ar-
kansas, whichis a dry county, and against the peace and
dignity of the State of Arkansas.”” The record shows
that on March 18 defendant ‘‘entered his plea of guilty
of selling intoxicating liquor in dry territory for 3rd
offense,”” and was placed on probation for a period of
five years. The record further shows that on September
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18 probation was revoked and the defendant sentenced
to serve five years in the state penitentiary. On Sep-
tember 30 motion for new trial and amendment to the
motion for new trial were filed. On October 10 a second
amendment was filed. It does not appear that the court
acted on the motion for new trial or the amendments
thereto. On October 12 petitioner filed in this court a
petition for a writ of mandamus to require the trial
court to pass on the motion for new trial. At the time
of the oral argument on the petition for writ of man-
damus, it was understood that the procedure would be
treated as a petition for writ of certiorari.

Ark. Stat. § 48-803 prohibits the sale of intoxicating
liquor in any dry territory, and further provides that
oné convicted for violation of the statute for the first
offense, shall be ‘‘deemed guilty of a mlsdemeanor and
shall. be fined not less than $100.00. or more than
$1,000.00; for a second conviction, shall be fined .not
less than $200.00, nor more than $2,000.00; and for any
subsequent conviction, shall be guilty of a felony and
shall be sentenced to not less tharn one year nor more.
than five years in the State Penitentiary.”’

The defendant is charged with one specific mstance
of selling liquor in a dry territory. The penalty is a
fine of not less than $100.00 nor more than $1,000.00.
Nothing is said in the information about the defendant
having. been convicted on other occasions. He was not
char ged with the third offense.. This case is controlled
by Robbins v. State, 219 Ark. 376, 242 S. W. 2d 640.
There it was held that before one could be convicted. of
the crime of the third offense.of selling liquor in a dry
teuitory, which is a felony punishable by confinement
in the penitentiary for not less than one year nor more
than five years, it is necessary that the defendant be
specifically charged with the third offense.

Ark. Stat. § 43-2157 provides: ‘“When the proof
shows the defendant to be guilty of a higher degree of
the offense than is charged in the indictment, the 1'ury
shall find him guilty of the degree charged in the in-
dictment.”’ :
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It is further pointed out in the Robbins case that
the defendant waived no right by failing to demur or
move for a bill of particulars, and further: ‘“In 25 Am.
Jur., Habitual Criminals, § 26, the author says: ‘In the
absence of controlling statutory provisions to the con-
trary, and despite some authority to the contrary, the
general rule is that in order to subject an accused to the
enhanced punishment as a second or subsequent offender
or as a habitual eriminal, it is necessary to allege in the
indictment or information the fact of a prior conviction
or convictions.” In 58 A. L. R. 64, the annotator-cites
numerous decisions of the courts of thirty-six states
which support the general rule. See, also, Anno.: 82
A. L. R. 366 and 116 A. L. R. 229. 'We applied the
rule in Hettle v. State, 144 Avk. 564, 222 S. 'W. 1066,
and held that an indictment. which failed to charge a
prior conviction would not sustain a convietion for
illegal cohabitation as for a second offense under Ark.
Stat. § 41-805.%’

i In the case at bar, as in the Robbins case, the in-
formafion embraces no charge-of a prior conviction nor
any other allegation caleulated to put the defendant on
notice that he was charged with a felony. - The only
distinetion between the case here and the.Robbins case
is that in the Robbins case the defendant pleaded not
guilty and was convieted hv a jury, the state being
permitted over defendant’s objection to prove prior
offenses: while here the defendant entered a plea of
guilty. In the Robbins case it was held that one could
not be convicted of an offense he is not charged with;:
neither can he plead guilty to such an offense.

The trial court excceded its jurisdiction in sen-
tencing the defendant to the penitentiary on a plea of
guilty to a felony when he was only charged with a mis-
démeanor. Certiorari is the proper remedy where the
court acts in excess of jurisdiction. Reese v. Cannon,
73 Ark. 604, S4 S. W. 793. : '

“The writ of certiorari is granted in two classes
of cases; first, where it is shown that the inferior tri-
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bunal has exceeded its jurisdiction; and second, where
it appears that it has proceeded illegally, and no appeal
will lie, or that the right has been unavoidably lost.”’
Ex parte Goldsmith, 87 Ark. 519, 113 S. W. 799,

The circuit court exceeded its jurisdiction by assess-
ing punishment for a felony when the information only
charged the defendant with a misdemeanor. The judg-
ment is therefore quashed. Of course the penalty for
the offense defendant is charged with may be invoked,
but he should be given credit for the time he served
in the penitentiary before he was allowed to make bond.



