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Opinion delivered January 31, .1955.

[Rehearing denied March 7, 1955.] 

WILLS-UNDUE INFLUENCE-WEIGHT AND SUFFICIENCY OF EVIDENCE. 
—Chancellor's finding that appellee exercised no undue influence 

over her mother was supported by a preponderance of the evidence. 


2. WILLS-UNDUE INFLUENCE-DEFINED.-T he fraud or undue in-




fluence which the law condemns is not the legitimate influence 
•which springs from natural affection, but the malign influence 
which results from fear, coercion or any other cause that deprives 
the testator of his free agency in the disposition of his property. 

S. WILLS-UNDUE INFLUENCE-MENTAL CONDITION OF TESTATOR.—The 
facts constituting undue influence are required to be far stronger 
in the case of a testator whose mind is strong and alert than in the 
case of one whose mind is defective or impaired by disease or 

•advancing age.
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Appeal from Arkansas Probate Court; Southern 
Disi rict ; -Carleton Harris,. Judge ; affirmed. 

Bridges & Young, for appellant. 
Rose, Meek, House, Barron. & Nash; for apPellee. 
MINOR W. MILLWEE, Justice. L. A. Black of DeWitt, 

Arkansas died testate December 31, 1945, leaving a large 
estate consisting of farm lands, gins, a rice mill, mer-
cantile businesses and related enterprises which he op-
erated from his offices in DeWitt.. Prior to his .death 
he made Substantial gifts to his three daughters, Hattie 
Boone Black, Georgea :Oliver. McKinley and . . Elizabeth 
Black.. By his will Mr._ Black devised one-third of his 
estate to his wife, Mary B. Black, and the remaining 
two-thirds to his daughters in equal shares. At the time 
of --Mr.. Black's death the oldest daughter, Hattie. Boone,. 
whO is • the .appellee here, and the youngest daughter, 
Elizabeth, wbo is . the appellant here, were living with 
their parents in DeWitt. Georgea McKinleY and her 
family lived across the street and her husband, Ed I. 
MCKinleY; jr., was working for Mr. Black. 

A: few .days 'after Mr: Black .'s death sharp differ-
ences arose between the McKinleys . on one side and 
Mrs...Black, Hattie Boone and Elilabeth on the other 
resulting in- the McKinleys moving to Little Rock and 
an :unfortunate social and business estrangement which 
continued for several years. A partition suit was im-
mediately instituted by Mrs. McKinley to -separate her 
two-ninths interest in her father's estate from that of 
her mother and sisters. A consent decree to this• effect 
was -rendered January 29; 1947. 

.0n . February. 2, 1948 Mrs. Black executed a. will 
w.hich in effect disinherited Mrs. McKinley and de-
vised her estate equally to Hattie Boone and Elizabeth. 
She had executed a similar will in 1946 during the par-
tition litigation with Mrs. McKinley. Hattie Boone and 
Elizabeth continued to reside in DeWitt with their 
mother until May 28, 1949 when Elizabeth married and 
moved to Pine Bluff with her husband, George Dunklin.
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On March 16, 1951 Mrs. Black added a codicil to the 
1948 will so as to devise three specific farms to Eliza-
beth and the remalinder of her property to Hattie 
Boone. According to certain estate tax returns the 
value of the three farms amounted to only 1.61 per cent 
of the total value of Mrs. Black's estate. 

Mrs. Black died May 16, 1951. Upon a petition 
filed by appellee, Hattie Boone Black, an order was 
entered in probate court July 17, 1952 admitting the 
will and codicil to probate. Appellant, Elizabeth Black 
Dunklin, filed a contest of the codicil July 27, 1952 on 
the ground that it was procured by the undue influ-
ence of appellee over Mrs. Black while she was in ill 
health and a highly nervous condition ; and the further 
ground that probation of said codicil was in violation 
of an agreement between the two sisters that the will 
would be probated without the codicil. This appeal is 
from the judgment of the Arkansas Probate Court dis-
missing the contest. 

The evidence discloses that after the death of Mr. 
Black and the removal of the McKinleys to Little Rock, 
Mrs. Black, Hattie Boone and Elizabeth each took some 
part in the running of the estate left by Mr. Black 'which 
is still intact with the exception of the two-ninths inter-
est allotted to Mrs. McKinley. The undistributed por-
tion of said estate is valued at nearly $700,000.00 and 
appellant's two-ninths interest therein will amount to 
values in excess of $150,000.00. She also has an annual 
income of more than $50,000.00 from the properties giv-
en her by Mr. Black during his lifetime. After appel-
lant's marriage in 1949 her relations with her mother 
and appellee continued to be cordial and pleasant. They 
visited each other frequently and made many business 
and social trips together. A daughter was born to ap-
pellant in September 1950. 

A few days prior to execution of the codicil in 
question Mrs. Black and appellee visited in Memphis, 
Tennessee, returning to DeWitt on March 15, 1951. They 
planned to leave the next day on a three-weeks trip to
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Florida. Appellant had visitors at the time and declined 
to make the Florida trip. On the morning of March 
16, 1951 Mrs. Black and appellee drove to Pine Bluff 
on their way to Florida and appellee remained in the 
car while Mrs. Black went to the office of her attorney, 
N. J. Gantt, Jr., who drafted the codicil which Mrs. 
Black executed and left there with the will for safe 
keeping. 

Appellee left DeWitt May 6, 1951 on a business 
trip to Chicago where she still remained until her moth-
er's sudden death on May 16th. During this 10-day 
period appellant and Mrs. Black visited in each others 
homes and made a trip to Little Rock together. Follow-
ing the death of Mrs. Black appellant stayed with ap-
pellee in DeWitt for a month. Upon the reading of the 
will appellant became very upset and, at Mr. Gantt's 
suggestion, there were considerable negotiations over 
an extended period between appellant and appellee rela-
tive to some arrangement whereby a division of prop-
erty could be made without probating the codicil, but 
no final agreement was ever concluded. 

After an extended hearing involving over 600 pages 
of testimony the chancellor rendered an exhaustive 
opinion setting forth his findings and conclusions bear-
ing on the issue of whether appellee exercised undue 
influence over her mother in the execution of the codicil. 
In urging a reversal appellant points to certain dis-
crepancies in the testimony of appellee and 'others, some 
of which were noted by the trial court. Appellant also 
insists that the court erred in at least two factual find-
ings which caused him to reach an erroneous conclusion. 
At the same time appellee also argues that the court 
made erroneous conclusions on certain factual matters. 

On the whole case we have concluded that the find-
ings of the chancellor are fully supported by a pre-
ponderance of the evidence. We are also of the opinion 
that the court correctly applied the legal principles that 
have been repeatedly stated by this court in such cases 
as McCulloch V. Campbell, 49 Ark. 367, 5 S. W. 590 ;
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Sanger, v. McDonald, 87 Ark. 148, 112 S. W. 365; Miller 
v. Carr, 94 Ark. 176, 126 S. W. 1068; Phillips v. Jones, 
179 Ark. 877, 18 S. W. 2d 352; Brown v. Emerson; 205 
Ark. 735; 170 S. W. 2d 1019 ; Shipper, v. Shippen, 213 
Ark. 517, 211 S. W. 2d 433 ; Toombs v. Blankenship, 
215 Ark. 551, 221 S. W. 2d 417.	• 

The following statement from McCulloch v.• Camp-
bell, supra, has been cited with approval in most of our 
SubSequent cases involving the question of undue in-
flnence : "As we understand the rule, the fraud or undue 
influence, which is required to aVoid a will, must be 
directly connected with its execution. The influence 
which the laW condemns is not the . legitimate influence 
which springs from natural affection, but the malign 
influence which results from fear, cOercion or any oth-
er cause that deprives the testator of his free' agency 
in the disposition of his property. And the influence 
must be specially directed toWard the object of procur-
ing a will in favor of particular parties. It iS not snf. 
ficient that the testator was influenced by the benefidi= 
aries in the ordinary affairs Of life, or that he was sur 
rounded by them and in confidential relations with.them 
at the time of its execution.'" The facts constituting 
the undue influence are required to be far stronger 
in the case of a testator whose mind is strong and alert 
than in the•case of one whose mind is defective or ita-
paired by disease or advancing age. Phillips ,v. Jones, 
supra. On the other hand less evidence is required to 
establish undue influence where the disposition of the 
testator's effects is unaccountably unnatural. Brown v. 
Emerson, supra. 

We concur in and adopt the opinion rendered by 
the chancellor which is as follows : 

"The court listened attentively to the evidence in 
this case, and also requested the Reporter to read back 
from her notes certain portions of the testimony that 
seemed to touch more closely upon the legal question 
to be decided.
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• `A,t the outset, I might state that Contestant evi-
dently :abandoned the contention of a .`family settle-
ment,' as this was not advocated, nor eyen mentioned, 

counsel's argument; the proof, I feel . sure all will 
agree,: was not such, as to support any findings by the 
court that such a contention was valid, or established, 
and I accordingly, will not take the time to discuss that 
phase further. 

"The question before the Court is simply 'was un-
due'influence used and exerted by Hattie . Boone Black 
upon her Mother, Mrs. Mary Black, to cause her to 
'exeCute the codicil of March 16, 1951'7 or, to express : it 
in a different way, 'Did the codicil : express the desires 
of Mary Black, or :did it only express ;the wishes Of 
Hattie &Ione Black; Under the cloak Of her Mother's 
'name and action7': 

"Certainly, Mrs. Black had the legal right to dis-
pose of -her property in any Manner that 'She saw fit, 
and the fact that such disPoSition niight appear oh its 
fade to be unnatural, or inequitable, Would have *no 
bearing On the matter whatever—if such dispositidn • ex-
pressed :the will of Mrs. Black 

"The testimony of the Black daughters relative to 
their • home life as children and young ladies,- painted 
Tor the court a rather clear picture of living conditions 
in: the -Black home; and I:might say that I don't knoW 
thatrthey were greatly different from conditions in num-
erous other homes over the land that contain three 
daughters. Apparently, Mr. and Mrs. Black, who were 
religious and strong church members, were rather strict 
during the early lives of the girls, and along about-the 
time that Hattie Boone was finishing high school. They 
didn't approve of dances and parties and seemingly 
prohibited Hattie Boone from attending very many. As 
time went on, and 'everybody else was doing it,' they, 
like thousands of other parents, then and now, relent-
ed somewhat and the next daughter, Georgea Oliver, 
was not placed under the same restrictions; by the time 
the youngest daughter had attained young womanhood,
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she made her debut into Memphis society, and alcoholic 
beverages were served (though there is some testimony 
that this last did not meet with Mrs. Black's approval). 
I mention these things simply to say that the court 
believes that Hattie Boone complained about the fact 
that she didn't get to go to dances, attend the school 
that she wanted to attend, didn't get to make her debut, 
and other matters of a similar nature—just as I believe 
that Elizabeth wanted to attend Vassar—but I do not 
attach a great deal of significance to such testimony. 
I have seen too many cases where children think other 
brothers and sisters had 'all the best of it' in their home-
life. At any rate, the Court does not feel that this 
griping,"nagging,' or 'bickering,' drove Mrs. Black 

to complete distraction, or caused her to execute the 
codicil in question against her wishes, and in order to 
be free from the displeasure of Hattie Boone. 

"Contestant contends that Mrs. Black was com-
pletely under the will and domination of Hattie Boone, 
that her wishes were subservient to those of her eldest 
daughter, that Hattie Boone made all final decisions; 
in short, that the daughter could get her mother to do 
anything that she (Hattie Boone) wanted done. 

"To discuss all the evidence at length would re-
quire more time than I care to devote to the matter, nor 
do I see that anything would be gained by such a dis-
cussion. The Court listened closely to all the witnesses, 
observed their demeanor, and particularly noticed those 
who seemed by their attitude, to take an undue interest 
in the case. Georgea Oliver McKinley, sister of the 
parties to this litigation, testified mainly as to matters 
that took place during childhood, or when she was liv-
ing in the home ; it was obvious (in fact admitted) that 
she held her eldest sister responsible for her own dif-
ficulties with her family, and her feeling became so 
strong at times that she was incoherent in her testi-
mony. While she testified Hattie Boone could get her 
mother to do anything she wanted done, when pinned 
down, she could name only one or two examples.
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" The testimony of various other witnesses sought 
to . establish that Mrs. Black was very grieved over the 
death of her husband and the estrangement with her 
middle daughter ; that she was as fully devoted to Eliza-
beth as to Hattie Boone, and that Hattie Boone domi-
nated the family, and made the decisions. I consider it 
established that Mrs. Black was very grieved, and dur-
ing the last months of her life, more so as to the estrange-
ment with Georgea Oliver, than because of the death 
of her husband. There is certainly no evidence that she 
had anything against Elizabeth, and I conclude that 
she did love this daughter as she loved Hattie Boone. 
It definitely appears that Hattie Boone was also the 
dominating personality—in business affairs ; that her 
decisions were generally the ones accepted in matters 
relating to business. I do not find this unusual. In every 
family, I am sure, one person's business judgment is 
looked upon by members of the family as being more 
reliable, either because of business ability, or because 
of business experience, and that particular one's opin-
ion is generally given more weight in matters that arise 
for a decision. No one would dispute that Hattie Boone 
appears to have been the 'business member' of the 
family. In fact, the apparent difference between the 
nature of the girls was as striking to me as their dis-
similarity in appearance. Hattie Boone has had more 
interest in operating Black enterprises, while Elizabeth 
would seem to have had more interest in 'things social.' 
During the early days after Mr. Black's death, it was 
necessary that someone 'take over,' and Mrs. Black 
in her grief, left those matters to Hattie Boone. 

"But, I do not mean to say that all decisions, or 
even all business decisions, were made by Hattie Boone. 
The record discloses that Mrs. Black also transacted 
business, and she seems to have handled personal affairs 
pretty much as she saw fit. I refer to such as charities, 
Elizabeth's wedding, and the purchase of bonds. 

"I believe the testimony of Mr. Pike, who testified 
that Mrs. Black•refrained from burning an earlier will 
when Hattie Boone told her not to do so. This did not
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strike me as a significant act of 'domination', as people 
are generally reluctant to destroy legal papers, though 
they have long ceased to be of any value, and even a 
suggestion that this. not be done, might well be sufficient 
to prevent the act. 

" -When all is said and dOne, I cannot 'see that the 
evidence offered by Contestant even remotely conies 
close to proving necessary allegations, exeept 'for the 
testimony of one . individUal, Mr. J. W. Lorick. I see no 
reason to discuss this testimony, other than to say that 
a reading of the transcript will 'suffice to. shoW that the 
Court. could ..not give his evidence much Weight.. I am 
sUre that even Connsel for ConteStanfwere startled•M;hen 
Mr. Lorick stated Mrs. Black Was crazy, and it-iS diffiCUlt 
to Unilerstand as tO Why Mrs: Black would have confided 
in Mr. Lorick tO an_ ..extent _far greater than in peeple 
who were s obvionSly .a .great deal, closer (Mrs. Boyce and 
Mrs. Battle). 

"In' the main,' witnesses for Respondent made a 
inuch -better impression on the court than'these for 'Con-
testant,' due possibly to the fact, that from their manner 
of-testifying; they *appeared far more neutral in their 
feelings toward the two parties. I might say that I am 
cenvinced that Mrs. LaFargue is 'Mistaken about the 
date of a particular conversion with Mrs. Black, which 
Purportedly to.ok plaCe at a time when -Mrs. Black, Mrs. 
LaFargue, and Mr. and Mrs. Dudley were- riding in 'An 
automobile. am . convinced of this for two reason's; in 
the first place, according to her testimony, the alleged 
statement was 'made after Mrs.' Black had executed the 
codicil, and I can see no reason for her (Mrs. Black) 
to make such a statement, .knowing that she• had done 
something entirely different.. In the next place, Mrs. 
Dudley was a quite impressive witness, and convinced 
me that she would have heard any such conversation. 

"Actually, the allegations made by Contestant, were 
given their, strongest impetus by the testimony of 
Respondent herself: She was quite evasive in her an-
swers,.was evidently in fear that she would say soMething
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wrong, there were discrepancies in her testimony, and 
I think some of her answers were incorrect. Still, the 
discrepancies and answers made that the Court did not 
accept as true, were not such as to weigh heavily in the 
final outcome of the case ; nor did such answers raise 
doubt in my mind as to her veracity in the balance of 
her testimony. In the main, I think she testified truth-
fully. 

"I have already commented that I felt she com-
plained about the dances, schools, etc., and that I be-
lieved Mr. Pike's testimony (though she denied it). I 
might further state that I am thoroughly convinced that 
Mr. Clay Shilling went to the office of Mr. Gantt looking 
for a will, at the suggestion of Hattie Boone. (Though 
this was also denied). 

'When a Court is called upon to decide a lawsuit, 
where frequently the testimony is in bitter conflict, it 
generally resolves the matter by considering the circum-
stances as well as the testimony. It may surprise counsel 
when , I state that the circumstance above referred to, 
goes a long way toward convincing me that Hattie Boone 
did not know the contents of the codicil. I have no 
doubt that she was of the opinion, or at least considered 
it probable, that Mrs. Black had made some change in 
her will on the occasion of the visit to Mr. G-antt's office. 
I strongly believe, however, that if she had prevailed 
upon her mother to make this change, and accordingly 
knew the purpose for which her mother left her in the 
car and went up to his office, that she would have said 
nothing for some period of time following her mother 's 
death. The will would have been found 'in due time', 
but the very eagerness with which she was seeking the 
will, not minding her sister knowing that she was anxious 
to find it, goes far to convince this court that she did 
not know what was in it. A normal person would be - 
bound to realize that this eagerness to find a will which 
left everything to that individual, would naturally arouse 
suspicion in the minds of those who were left out. 

"Counsel for Contestant make much of the fact 
that Hattie Boone and her Mother were together in a
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hotel room in Memphis for several days prior to the 
execution of the codicil. This means absolutely nothing 
to me, as the two of them had lived in their home to-
gether for quite some period of time, and any undue 
influence exerted by Hattie Boone could certainly have 
been exercised as well at home as in Memphis. 

"It is likewise significant to the Court that Eliza-
beth was invited to take the trip to Florida, and was 
called by Hattie Boone the night before the codicil was 
made. I cannot conceive of one who is plotting chican-
ery, inviting their adversary to be present on a long trip, 
when, at any time, Mrs. Black might let slip that such 
a- codicil had been executed, or in remorse, have con-
fided to Elizabeth as to what had been done. 

"In my opinion, one of the principal witnesses in 
this cause was Mr. N. J. Gantt, Jr., the family attorney. 
Mr. Gantt testified that on many occasions, all three 
came to the office together, sometimes just Hattie Boone 
and her mother, and sometimes just Mrs. Black. He 
apparently noticed nothing unusual in the fact that Mrs. 
Black came to the office on this occasion bY herself. He 
stated, in . effect, that she appeared normal, capable, and 
seemed to know just what she wanted to do; in other 
words, that she was fully legally qualified to execute 
the codicil. 

"It must be remembered that Mrs. Black spent 
several days in the home of Elizabeth, in Pine Bluff, 
during the last week of her life, while Hattie Boone was 
in Chicago, and accordingly had every 'opportunity tO 
"revoke the codicil, had she so desired. Really, out of all 
the testimony, there isn't one line of evidence anywhere 
in the record to the effect that Hattie Boone tried to get 
her mother to change her will. The court is asked to 
assume, that because Hattie Boone had the opportunity 
to exert undue influence, and because there was no ob-
vious reason to favor one daughter over the other,. that 
Hattie Boone did exert such influence. 

"I might say I am sure all will azree, that had 
Elizabeth remained unmarried, in the home at DeWitt,
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the will likely would not have been changed. This, of 
course, in itself, answers no questions. 

. " The Court has thought about this matter consid-
erably and has pondered as to the reason for the making 
of the codicil. 

"Contestant has emphasized Mrs. Black's grief the 
last few months of her life because of the breach with 
her daughter, Georgea Oliver. I consider this evidence 
as important, and perhaps enlightening; not, however, 
for the reason that Contestant emphasizes it. Tci me, it 
simply means that Mrs. Black was thinking conStantly 
of her trouble with her middle daughter, and she un-
doubtedly placed the blame for this trouble on her son-
in-law, Ed McKinley, Jr. I know nothing about the 
merits of that controversy, but Mrs. Black was evidently 
very bitter toward Mr. McKinley, and her remark in the 
presence of Mr. George Dunklin, a couple of nights be-
fore the wedding, strongly indicates that she was, even 
then, looking upon her new son-in-law to be with sus-
picion. I was interested in noting from a reading of the 
transcript, that Mr. Dunklin made no comment . in his 
testimony about the blood transfusion that became nec-
eSsary for his wife. It may have been that this was an 
oversight, but of the various alleged acts committed by 
Mr. Dunklin that might have proved irritating . to Mrs. 
Black—this seemed to me to be the most important. Mr. 
Dunklin testified that he had never tried to 'run the 
Black business' and only suggested once that they get 
a general manager. I think Mr. Dunklin was sincere 
in this statement, though it did appear that he was hav-. 
ing difficulty from the witness stand in restaining him-
self from criticizing their methods of operation. Be that 
as it may, I am simply saying that with the background 
of son-in-law trouble that Mrs. Black had, the explana-
tion of the codicil, may not be too remote. There was 
also some evidence that Hattie Boone had made a will 
leaving everything to Elizabeth at her death; that Mrs. 
Black knew about such will. This could have strengthened 
her decision to keep Black property solely in the Black 
family, but now the Court is doing what the attorneys
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have been doing; that is, surmising as to the reason for 
the change of mind. 

"A Court cannot base its decisions on surmise or 
speculation; only the evidence adduced can be consid-
ered. There is no evidence in this lawsuit that would 
establish undue influence. This is no case of a stranger 
inheriting to the exclusion of natural and loved relatives; 
here, a daughter, loved, and respected for her ability, is 
the beneficiary. This is no case of the one being given 
everything, and the other left destitute and penniless. 
The evidence shows that in addition to a marriage in a 
family whose finances are 'substantial' (Elizabeth's 
pression) and exclusive of her rights in the L. A. Black 
estate, that Elizabeth has an annual income of over 
$50,000.00. 

"There is, of course, a natural tendency with a Court, 
because we are human beings, to believe in what we con-
sider 'equitable distribution'. We tend to feel that it 
would be fairer for all to share equally — but such feel-
ings cannot be considered in reaching our conclusions 
and decision. 

"As stated at the outset, Mrs. Black had a perfect 
right to dispose of all that belonged to her, in the manner 
that she saw fit, to express her will as to what should 
happen to her property after her demise. A study of 
the testimony convinces me that it was 'her will', ar-
rived at by her own mental processes, and for reasons 
known, absolutely, only to her". 

The Judgment of the Probate Court is affirmed. 
JUSTICE GEORGE ROSE SMITH, not participating.


