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Naxce v. FravcH.
4-9913 253 S. W. 2d 207
Opinion delivered December 15, 1952.

1. PROCESS—MOTION TO QUASH.—Appellant having been sued for libel
filed answer and demurrer and moved to quash service of process
on the ground that he was a resident of the State of Louisiana
and service was had while he was in this state attending court as
a witness in a criminal case, and since appellant had entered his
appearance by the pleading filed, the court properly overruled the
motign.

2. ACTIONS—APPEARANCE.—Although appellee plaintiff filed a sub-
stituted complaint, no new cause of action was alleged and appel-
lant was still subject to the court’s jurisdiction.

3. TrisL.—Motion to quash service of process being overruled, appel-
lant refused to plead further or to participate in the trial, but his
insistence that the court erred in rendering judgment against him
by default cannot be sustained for the reason that the record shows
that the court instructed the jury that the plaintiff had the burden
of proving every material allegation of his complaint and that
unless appellee had sustained this burden they should find for
defendant.

Appeal from Miller Circuit Court; C. R. Hue,
Judge; affirmed.

Cole & Epperson and.Denms K. Williams, for ap-
pellant.

¢ Some other cases in which Chancery decrees were remanded for

further proceedings on a particular point are Carmack V. Lovett, 44

Ark. 180; Turman v. Bell, 54 Ark. 273,15 S. W. 886; Carlile v. Corrigan,

%3 V%rk' 136, 103 S. W. 620; and Foster v. Graves, 168 Ark. 1033, 275
. W. 653.
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Groree Rose SmrrH, J. This is a complaint for libel,
upon which the jury fixed the plaintiff’s damages at
$1,500. For reversal the defendant contends (a) that
the court should have quashed the service of summons

and (b) that the court erred in entering a default judg- -

‘ment on the issue of liability, leaving to the jury only
the assessment of damages.

The original complaint alleged that the defendant
had written a letter to the plaintiff’s wife in which the
defendant had quoted the plaintiff’s son as having stated
that the plaintiff had committed specified immoral acts;
that these statements were false; ete. To this complaint

the defendant filed an answer and later a demurrer. -

Before the court ruled upon the demurrer the plaintiff,
with leave of court, filed a substituted complaint, which
is in substance the same as the original pleading except
that it is alleged that the plaintiff’s son did not in fact
make the slanderous statements attributed to him in the
defendant’s letter. Thereafter the defendant moved to
quash the service upon the ground that he is a resident
of Louisiana and was served in Arkansas while attend-
ing court as a witness in a criminal case. After hearing
testimony the court denied the motion.

We think the court acted correctly. Of course the
defendant entered his appearance by his answer and
demurrer to the first complaint. He now argues, how-
ever, that his appearance related only to the first plead-
ing and that he was free to appear specially to the sub-
stituted complaint. This position might be well taken
had the second complaint asserted a new cause of action,
for it would then have been incumbent upon the plaintiff
to obtain a new service of process. Arbaugh v. West,
127 Ark. 98,192 S. W. 171. But a defendant is still sub-
ject to the court’s jurisdiction if the amended complaint
does not amount to the bringing of a new suit. Smith
v. Smith, 190 Ark. 418, 79 S. W. 2d 265. Here the second
complaint merely added an assertion that the plaintiff’s
son had not actually made the statements quoted by the
defendant. This makes no difference, however, as the
defendant’s letter was equally a defamation whether he
had fabricated the accusations himself or was simply
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repeating what he had heard. Newell, Slander and Libel,
§ 300. Since a new cause of action was not alleged the
defendant’s entry of appearance applied also to the sub-
stituted pleading, and it was too late for him to attempt
to appear specially.

Upon the motion to quash being overruled the de-
fendant declined to plead further and refused to take
part in the trial. The court, at the beginning of the trial,
told the jury that its only duty was to assess the dam-
ages against the defendant. It is now insisted that in-
asmuch as the defendant had filed an answer containing
a general denial the court was wrong in awarding the
plaintiff a judgment by defanlt. We need not pass upon
this contention, for the record further shows that at the
close of the case the court in fact submitted the issue of
liability to the jury, by instructing them that the plaintiff
had the burden of proving every material allegation of
his complaint and that if that burden had not been sus-
tained the verdict should be for the defendant. Thus in
effect the trial judge reconsidered his earlier ruling, as
he was at liberty to do. Arnold, Sheriff, v. State, ex rel.
Burton, 220 Ark. 25, 245 S. W. 2d 818.

Affirmed.



