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CRIMINAL PROCEDURE-FIRST DEGREE MURDER-APPLICATION FOR BAIL.- 
Where the killing has been admitted and the indictment or infor-
mation charges murder in the first degree, it is the duty of any 
officer having custody of the prisoner to retain that custody un-
til by judicial order bail has been allowed; and in applying for 
bail the accused must discharge the burden of showing that the 
killing was within the exception mentioned in Art. 2, § 8, of the 
Constitution. 

Certiorari to Hot Spring Circuit Court ; Ernest 
Maner, Judge ; affirmed. 
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Ike Murry, Attorney General and George E. Lusk, 
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GRIFFIN SMITH, Chief Justice. The inf ormation 
charged murder in the first degree and the defendant 
admitted she killed Robert Coleman by stabbing him with 
a butcher knife. In the application for bail the only wit-
ness was Joe W. McCoy, the prosecuting attorney. The 
defendant had told McCoy how the killing occurred, but 
claimed self-defense, and McCoy as a witness called by 
the accused undertook to repeat in substance what Annie 
Mae had said. It was the trial court's view that a jury 
could find that the ingredients of first degree murder 
were present, hence bail was denied. In an application 
to review by certiorari counsel for the defendant contends 
that the state's testimony did not meet the test of Art. 2, 
§ 8, of the Constitution which prohibits bail in capital 
cases where the proof is evident or the presumption great. 

In an application for bail the trial court's determina-
tion will not be disturbed unless there was an abuse of 
discretion. Parnell v. State, 206 Ark. 652,176 S. W. 2d 902. 

When, as here, the homicide is admitted, and the 
information charges first degree murder, the burden is 
on the defendant to offer testimony showing that the 
proof.is not evident or the presumption great. In short, 
the official accusation is sufficient to justify the sheriff 
or other custodian of the prisoner to retain that custody 
until by court order a status consonant with the intent of 
the constitutional provision is established. 

In the case at bar the petitioner-defendant sought to 
bring herself within the exception by compelling the 
prosecuting attorney to repeat what she had told him. 
The court had a right to consider the credibility of what 
the defendant was alleged to have told the prosecuting 
attorney, and to regard as self-serving any portion of the 
testimony excusing the homicide. We are therefore un-
able to say that judicial discretion was abused. 

A per curiam order was made September 29th over-
ruling the petition's prayer for bail, and this opinion will 
be treated as having been concurred in as of that date.


