ARK.| Mip-SouTti PARTITIONS . BRANDON 317

L4

MID-SOUTH PARTITIONS, Inc. et al ».
William A. BRANDON, et ux
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Opinion delivered March 21, 1977
(Division I)

1. EJECTMENT — ADVERSE POSSESSION — MUST BE AFFIRMATIVELY
PLEADED. — A defendant in an ejectment action is required by
statute to state the facts showing a prima facie title and, if he
relies on adverse possession as a defense, he must affirmatively
plead it. [Ark. Stat. Ann. § 34-1408 (Repl. 1962).]

2. INSTRUCTIONS -~ ADVERSE POSSESSION, INSTRUCTION ON —
EVIDENCE INSUFFICIENT TO WARRANT. — The Supreme Court
need not reach the question of whether the issue of adverse
possession was placed before the court by piaintiffs’ compiaint
where there was no substantial evidence to support defendants’
claim of adverse possession and insufficient evidence to warrant
the giving of defendants’ requested instruction on adverse
possession. :

Appeal from Pulaski Circuit Court, Third Division, Tom
F. Dighy, Judge; affirmed.

Coleman, Gantt, Ramsey & Cox, for appellants.

Moses, McClellan, Arnold, Owen & McDermott, by: Wayne
W. Owen, for appellees.
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ConLey Byrp, Justice. This is an ejectment action
brought by appellees William A. Brandon and Betty J. Bran-
don against appellants Mid-South Partitions, Inc., Bruce and
Marjorie Thalheimer and Charles Leon and Linda Smith to
settle a boundary dispute. The jury found the issues in favor
of appellees. For reversal, appellants contend that the trial
court erred in refusing to submit to the jury their instruction
on adverse possession.

Admittedly appellants did not affirmatively plead
adverse possession. However, they contend that in an eject-
ment action one does not have to affirmatively plead adverse
possession and cite as authority Floyd v. Ricks, 14 Ark. 286
(1853) to the effect that in ejectment under a general denial it
is permissible for the defendant to show any title either
freehold or possessory which will defeat the plaintiff’s title. In
making this argument, the appellants overlook Ark. Stat.
Ann. § 34-1408 (Repl. 1962) which now requires the defen-
dant in an ejectment action to state the facts showing a prima
facie title. As we construe that statute, it requires a defendant
- to affirmatively plead the defense of adverse possession. See
Stolz v. Franklin, 258 Ark. 999, 531 SW. 2d 1 (1975), and
Bridgman v. Drilling, 218 Ark. 772, 238 S.W. 2d 645 (1951).

In the alternative, the appellants contend that the issue
of adverse possession was placed before the court by the com-
plaint of the plaintiff. This contention is disputed by the
appellees, but we need not reach it because as we view the
‘record the evidence was insufficient to warrant the giving of
the instruction.

For the appellants to show adverse possession it was
necessary for them to tack their possession to J. M. Mullins, a
former owner. Mr. Mullins testified that he purchased the
property in 1961 and that he later constructed a building on a
portion thereof. When he purchased the property he had it
surveyed and the survey stakes were placed close to a fence.
Later when the Teamster’s Building was erected, the contrac-
tor doing the work placed some dirt on Mullin’s property and
smoothed it out close to the fence. Nowhere does Mr.
Mullins show that he openly, notoriously and adversely held
the property up to the fence. Other witnesses testified that
they found evidence of a fence along the disputed strip but
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nobody testified what kind of a fence was involved nor that it
was recognized by any adjoining owner as the boundary.

Upon the record, we cannot find any substantial
evidence to support appellants’ claim of adverse possession.
Consequently, the trial court did not err in refusing their in-
struction.

Affirmed.

We agree: Harris, C.J., and GEORGE Rose SmiTh and
Hour, JJ.



