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Daniel Eugene BROTHERS v. STATE of Arkansas

CR 76-200 546 S.W. 2d 715

Opinion delivered February 14, 1977
(Division 11)
| Rehearing denied March 21, 1977.]

STATUTES — CONFLICT IN STATUTES — LATEST STATUTE PREVAILS.
— Where provisions of acts passed upon the same subject are in
irreconcilable conflict, the provisions which are the latest ex-
pressions of the legislative will must prevail.

STATUTES — CONFLICT — LATEST STATUTE GOVERNS. — Since
Ark. Stat. Ann. § 82-2617 (a) (1) (ii) (Supp. 1975), enacted in

1973, specifically provides that the delivery of marijuana con-

stitutes a felony and is the latest expression of the legislative will
on the issue, the court was correct in refusing to reduce the
charge to a misdemeanor under the provisions of an earlier
statute.

[NFORMANT — SEARCH & SEIZURE, PROBABLE CAUSE FOR — DUE
PROCESS NOT VIOLATED BY ASSERTION OF INFORMANT’S PRIVILEGE.
— When the issue is not guilt or innocence, but probable cause
for search, and the State relies in good faith on credible informa-
tion supplied by a reliable informant, no due process right is
violated by the assertion of informant’s privilege.

CRIMINAL LAW — CONFRONTATION, RIGHT TO — INFORMANT, IN-
FORMATION FROM NOT USED AT TRIAL, EFFECT OF. — No confron-
tation clause violation occurred since the information supplied
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by the tipster was not used at trial.

CRIMINAL LAW — SEARCH & SEIZURE — PROBABLE CAUSE FOR
ISSUING A WARRANT FOR SEARCH. — Where the information was
from a reliable informant who advised that he had made
purchases of marijuana at the appellant’s residence on several
occasions and had seen a large bag of marijuana there, the af-
fidavit established probable cause for issuing the warrant for the
search. -

CRIMINAL LAW — WARRANT, ALLEGED DEFICIENCY OF — RULES OF
CRIM. PROC., NO SUBSTANTIAL VIOLATION OF. — Although Rule
13.2 (c) of the Rules of Crim. Proc. (1976) requires that a
warrant should provide for execution between the hours of six
a.m. and eight p.m. unless special circumstances are shown,
and none were shown on the warrant, nevertheless, since the
search was started about eight p.m. and completed as soon
thereafter as possible, there was no material violation of the
rule, particularly when viewed in the light of Rule 16.2 (e),
which provides that a motion to suppress evidence shall be
granted only if the court finds that the violation upon which it is
based was substantial, or if otherwise required by the Constitu-
tion of the United States or of Arkansas.

CRIMINAL LAW — SEARCH — SUPPRESSION OF EVIDENCE OBTAINED
BY SEARCH NOT WARRANTED. — Where the failure to strictly
comply with Rule 13.2 (c) with regard to the time the search
was made was not willful, where no additional invasion of
privacy occurred, and where appellant suffered no prejudice,
suppression of the evidence obtained by the search was not
warranted.

CRIMINAL LAW — RULES OF CRIM. PROC. — COMPLIANCE WITH. —
While the “Return of Search Warrant” was mistakenly marked
“Investigative Report” and some articles seized were not
itemized, nevertheless, the omissions were not prejudicial since
the report contained all of the essential information and there
were no omissions or inaccuracies which would create a sub-

stantial violation of Rule 13.14 of the Rules of Crim. Proc., and

the trial court properly refused the motion to suppress on this
ground; however, the Court takes a critical view of any failure to
comply with the rules.

TRIAL — DIRECTED VERDICT, COURT’S REFUSAL TO GRANT MOTION
FOR, — EVIDENCE, SUFFICIENCY OF FOR CONVICTION. — The trial
court properly refused to grant appellant’s motion for a directed
verdict since the evidence was sufficient to sustain the convic-
tion.

Appéal from Craighead Circuit Court, Western Divi-

sion, 4. S. “Todd”’ Harrison, Judge; affirmed.
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McDaniel & Gott, by: Bobby McDaniel, for appellant.

Jim Guy Tucker, Atty. Gen., by: Jack T. Lassiter, Asst. At-
ty. Gen., for appellee. '

Ersyjane T. Rovy, Justice. Appellant Daniel Eugene
Brothers was convicted of possession of a controlled sub-
stance with intent to deliver, under Ark. Stat. Ann. § 82-
2617(a) (Supp. 1975), and sentenced to 6 years in the Arkan-
sas Department of Correction and fined $1,000. From that
conviction Brothers appeals.

His first contention is that the charge should be reduced
to a misdemeanor because the penalty provisions of § 82-
2617(a)(1)(ii) and of § 82-2618(a)(2) are conflicting since the
former makes possession with intent 1o deliver marijuana a
felony while the latter makes it a misdemeanor.

Appellant urges that since he is entitled to have any am-
biguity resolved in his favor the court erred in failing to in-
struct the jury that possession with intent to deliver was a
misdemeanor.

This issue was decided contrary to appellant’s position
in Johnson v. State, 261 Ark. 13, 546 SW. 2d 719 (1977),
wherein the Court had before it the same statutory provisions
we have here. In Joknson attention was directed to Morrison v.
State, 40 Ark. 448 (1883), quoting:

It is an established rule in construing statutes that all
acts passed upon the same subject, or in pari materia,
must be taken and construed together, and made to
stand, il capable of being reconciled; . . . . If any of their
provisions are in irreconcilable conflict, the provisions
which are the latest expressions of the legislative will
must prevail.

Section 82-2617(a)(1)(ii), supra, was amended by Act
186 of 1973 to specifically provide that a delivery of mari-
juana would constitute a felony. Since this amendment is the
latest expression of the legislative will on the issue it must
prevail and the court was correct in refusing to reduce the
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charge to a misdemeanor. See also Patty v. State, 260 Ark. 539,
542 S.W. 2d 494 (1976). :

Appellant next contends the court erred in failing to re-
quire the State to disclose the name of the confidential infor-
mant relied upon by officers in obtaining the warrant. In the
instant case appellant was not charged with the sale of mari-
juana to the informant. The informant only supplied the
“lead” to law enforcement officers establishing the probable
cause for issuance of the search warrant.

In McCray v. Illinois, 386 U.S. 300, 87 S. Ct. 1056, 18 L.
Ed. 2d 62 (1967), the Supreme Court held that when the
issue is not guilt or innocence, but probable cause for search;,
and the State relies in good faith on credible information
supplied by a reliable informant, no due process right is
violated by the assertion of informant’s privilege.

No confrontation clause violation occurred since the in-
formation supplied by the tipster was not used at trial. See
Cooper v. California, 386 U.S. 58, 87 S. Ct. 788, 17 L. Ed. 2d
730 (1967), and McCray, supra.

We find no merit to the contention that the affidavit did
not establish probable cause for the search. The information
was from a reliable informant according to Deputy Sheriff
Findley, and the informant advised Findley that he had made
purchases at appellant’s residence on several occasions and
had seen a large bag of marijuana there.

Appellant also contends the warrant itself was deficient
in several particulars, one being that Rules of Crim. Proc.,
Rule 13.2(c) (1976) requires the warrant should provide for
execution between the hours of 6 a.m. and 8 p.m. unless
special circumstances are shown, and none were shown in the
warrant. The record reflects the search was started about 8
p-m. and completed as soon thereafter as possible. We do not
find this to be a material violation of Rule 13.2(c) when view-
ed in the light of Rule 16.2(e), which states in pertinent part:

Determination. A motion to suppress evidence shall be
granted only if the court finds that the wviolation upon .
which it is based was substantial, or if otherwise required
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by the Constitution of the United States or of this state.
(ltalics supplied.)

[n this particular case the failure to stnctly comply with Rule
13.2(c) was not willful, no additional invasion of privacy oc-
curred, and appellant suffered no prejudice. Therefore, sup-
pression was not warranted.

Appellant also alleges moneompiiance with the Return of
Search Warrant provisions in Rule 13.4. The rule requires
that:

{b) An officer who has executed a search warrant . . .,
shall, as soon as possible and not later than the date
specified in the warrant, return the warrant to the issu-
ing judicial officer together with a verified report of the
facts and circumstances of execution, including a IlSt of
things seized.

The State introduced what was in effect a return but it
was mistakenly marked ¢ Investigative Report,”” and some of
the articles seized were not itemized. However, we do not find
this prejudicial since the report contained all the essential in-
formation. There were no omissions or inaccuracies which
would create a substantial violation of Rule 13.4; therefore,
the trial court properly refused the motion to suppress on this
ground. However, attention should be called to the fact that
the criminal rules were adopted as important guidelines ‘‘to
protect the fundamental rlghts of the individual while pre-
serving the public interest,” and we take a critical view of
any failure to comply with the rules.

The trial court properly refused to grant appellant’s mo-
tion for a directed verdict since the evidence was certamly suf-
ficient to sustain the conviction.

We also ‘have considered appellant’s other allegations,
but finding no reversible error the cause is affirmed.

We agree. Harris, C.J., and FocLEmMaN and HickMman,

JJ-



