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Fox v. Arkansas INpustriaL Co.

1. Venpor AND VENDEE: Lien for purchase money.

The statute [Mansf. Dig., secs. 4398, 4399] providing that in an action
to recover the purchase money of personal property, the plaintiff may
obtain an order directing the Sheriff or other officer to take the
property “in possession of the vendee” and hold it subject to the or-
ders of the court, does not create a lien in favor of the vendor, but
only gives him the privilege of suing out a specific attachment against
the property without imposing upon him the conditions on which
that remedy is allowed to other creditors.

2. SAME: Same.

Such privilege of the vendor must be exercised while the property is
in the possession of the vendee, and cannot take precedence of the
right of a prior attaching creditor.

3. SaMmE: Same.

The vendee has possession of the property within the meaning of the
statute so long as it is subject to his control, and the right of no
third party has intervened. But after it has been seized under an
attachment sued out by a third person, it is no longer in the power
of the vendee, and the vendor by subsequent process against it, can
acquire no right beyond that of a second attaching creditor.

APPEAL from Jefferson Circuit Court,
Joun A. WiLLiams, Judge.

U. M. & G. B. Rose and M. L. Bell, for appellants.

1. The plaintiffs had a right to seize the property in con-
troversy notwithstanding the levy of the attachment of the in-
terpleader.  For definition of “possession,” see Abbott, L. D.
in loco; 1 Rosc. Cr. Ev., *415; 42 Vt, 495. An attachment
does not cut off the vendor’s right to enforce his claim.  Mansf.
Dig., secs. 4398-4401; 18 Wall, 341; 30 Ark., 117; 42 id.,
451; Drake Att., sec. 245; 45 Ark., 142; 30 Ark., 266; 15 B.
Mon., 279; 1 Camp., 282; 1 Wall,, Jr,, 311; 104 Mass., 162.

2. Neel had no interest in the property attached, and hence
the interpleader acquired none by attachment. 14 Ark., 43;
1 Freeman on Ex., sec. 335; 1 Pick., 492; 3 B. Mon., 580; 15
Ark., 341; 1b., 497; 17 1d., 511; 12 id., 55.

3. The interpleader acquired no title by estoppel. 93 .U.
S., 33; 9 Cush., 490; 40 Vt., 51; 51 Wis, 457; Bigelow Est.,
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p. 628; 10 N. E. Rep., 205; 119 1L, 379; 57 Vt., 474; 57 Am.
Rep., 432; 109 Mass., 54; 33 N. W. Rep., 435; 39 id., 276; 18
Pac. Rep., 372; 99 N. Y., 407; 6 Dorol. & L., 189; 89 E. C.
L., 494; 2 Ell. & Bl., 9; 11 Fed. Rep., 1905 1 McCrary, 58.

M. A. Austin, for appellee.

1. Neel was not in possession of the property. It was in
the possession of the Sheriff, and appellants, having no lien,
lost their right to impound the property under Mansf. Dig.,
secs. 4398-9, etc.; 25 Ark., 562; Schouler Per. Prop., vol. 2, pp.
557, 581 et seq. Appellant had no statutory lien. 45 Ark,
136; 49 id., 287.

From the time of the levy of the attachment, appellee ac-
quired a lien, and the property passed under control of the
court and out of that of the defendant. Mansf. Dig., sec. 325;
34 Ark., 404; 39 id., §7; 29 id., 85; Drake Att., sec. 459.

All property which the owner himself might sell free of
liens can be taken under attachment.  Drake Att., sec. 245;
Bland Ch. (Md.), 284; 22 Am. Dec., 236; 56 Penn. St., 286; 18
Mo., 243; 3 Dev. (N. C.), 270; 29 Ark., 92.

2. The court, sitting as a jury, found that the property
belonged to Neel, and this finding will not be disturbed. 23
Ark., 24; 5 id., 389; 1 id., 9o.

3. Appellant is estopped by allegations in his petition
from denying that Neel was the owner. 2o Fla., 45; 36 Ind.,
149; 11 Jowa, 387; 7o Mo., 168; 74 N. Y., 495; 3 Martin (La.),
386; 3 So. Rep., 645.

4. He is also estopped by his conduct and representations
from claiming that the railroad owned the property. 33 Ark,
465; 371d., 47;96 U. S, 544; 19 Ala., 430; 20 Eng. C. L.,
155; 9 Cow., 274; 13 N. W, Rep., 264; 6 A. & E., 469; 37 N.
W., 7s; 41 1d., 465; 28 Me., 525; 78 Conn., 345; 2 Ex. Ch.,
654; 80 Am. Dec., 165; 17 Vt., 445-9; 21 Me., 130; Gr. Ev.,
sec. 207; 9 Wend., 147; 3 C. & P., 136.
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CockriLr, C. J. The appellee- company sued out a general
attachment against the property of C. M. Neel, and caused it
to be levied upon a lot of loose railway rails and other material
used in the construction of railroads.  Subsequently in a suit
against Neel for the purchase money of the same property, the
appellants sued out a specific attachment under secs.{4398-9 of

Mansf. Dig., and caused it to be levied thereon. The

1. Vendor

and Vendee: question presented by the appeal is, does the privi-
en for
purchase lege granted to the vendor of personal property by

the statute, take precedence of the rights of a prior
attaching creditor?

It is the settled construction of the statute that it was not
intended to give the vendor of personal property a lien upon
the property sold, but only a remedy for impounding it, to pre-
vent the vendee from putting it beyond his reach pendente lite.
Swanger v. Goodwin, 49 Ark., 290; Bridgeford v. Adams, 45
th., 136; Freedman v. Sullivan, 48 ib., 215; Creanor v. Creanor,
36 ., 91. )

The syllabus of the case of Creanor v. Creanor, sup., is
misleading.  The opinion does not refer to the vendor’s priv-
ilege as a lien, as the syllabus indicates, but denominates it
an action of attachment only. All the cases recognize
that the vendor’s action is instituted not to enforce a lien
but_to-create ene by _way of attachment. The privilege of
2. Same. sequestration which the statute gives exists only so
long as the vendor is unpaid and the property remains in the
power of the vendee—“in possession of the vendee,” 1is the lan-
guage of the statute; but the possession is the vendee's within
the meaning of the.act so long as it is subject to his control and
the rights of third parties have not intervened. Erwin v. Tor-
rey, 8 Martin (La.), 9o; S. C., 13 Am. Dec., 279; Heming v.
Steamer St. Helena, 5 La. Ann., 349.

/~ After the levy of the appellee’s attachment, the Sheriff was in
3. Same. possession of the property, and Neel, the vendee, no
longer had power of dominion over any part of it. The ven-
dor’s privilege could not, therefore, be exercised to acquire
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any right other than is acquired by a second attaching
creditor.

The right of stoppage in tramsitu, which is not defeated by
the levy of process against the buyer, is appealed to by the
learned counsel for the seller in this case, as a controlling
analogy; but the analogy is only apparent, not real. While
the purchased goods are in the hands of the seller, the
common law affords him a safe remedy against them for
the collection of the unpaid purchase price; the remedy is
lost by delivery; delivery to the carrier for the buyer is tech-
nically delivery to the latter, but as it is not actual delivery
into his hands, the seller is permitted, by a stretch of judicial
favor, to disregard the technical delivery on discovering that
the buyer is insolvent, and treat the goods as undelivered.
When the right of stoppage  in transitu is exercised, it is
in contemplation of law, as though the seller had never parted
with possession. But the statute does not pursue the analogy
of the common law in this regard by extending the right to
retake the goods to a time after delivery into the manual pos-
session of the buyer—in other words, it does not undertake to
restore the seller to the advantageous position he held before
the delivery. The common law is, therefore, no guide to the
meaning of the statute. Nor is there any feature of the statute
which indicates the intention to give the seller a preference of
payment over other creditors. It gives him the right to sue (
out a specific attachment without .imposing the conditions
which attach in other cases where that remedy is granted, and,
in obedience to the mandate of the Constitution, prohibits the
debtor from claiming the property as exempt. To that extent
is the unpaid seller favored over other creditors, but not fur-
ther. .

It is argued that the proof establishes the fact that the
property is not Neel’s, but that of a railway from whom the
appellant claims by purchase, since his attachment. But as the




454 SUPREME COURT OF ARKANSAS, [s52 Ark.

evidence is conflicting upon that point, the finding of the court
that the property belonged to Neel, is conclusive upon us.
The judgment must, therefore, be affirmed.

Hemineway, J., being disqualified, did not sit in this case.




