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GOSNELL V. STATE.

DeENTISTEY: Act regulating practice of, constitutional,

The act of April 4, 1887, which provides that every person engaged in
the practice of dentistry in this state at that date shall cause his
name to be registered with a board of examiners, and making it a mis-
demeanor to emgage in such practice after the expiration of three
months from the passage of the act without a certificate from said
board, does not deprive the citizen of the right to follow a lawful
vocation by requiring him to do so upon a condition with which he
cannot comply, and is not unconstitutional.

APPEAL from Franklin Circuit Court, Ozark District.
G. S. CunniNgHAM, Judge.

J. V. Bourland, for appellant.

Reviews the dentistry act, section by section, and contends:

The act is void, because it proposes to make liable to fine,
etc.,, an act not malum in se, unless conditions are complied
with, which it is, or may be impossible for one to comply with.
It is a bill of pains and penalties; it makes it a crime to pur-
sue a useful avocation; deprives a party of natural rights, as well
as social rights; deprives him of his property without due pro-
cess of law, and without compensation; and without opportu-
nity to comply with the unreasonable exactions of the act, etc.
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The Legislature has povs:rer, no doubt, to regulate the use-
ful professions as a police regulation, by reason of tests of
skill and ability, but it should not be used to violate private
rights without notice or pretense of notice.

The appellant did the substantive act required, namely, ap-
plied to register, less than three months after the appointment
of the board. Sec. 8.

W. E. Atkinson, Attorney General, and 7. D. Crawford,
for appellee.

Similar acts have been upheld as valid in many of the States.
Acts, Indiana, 1887, p. 58; 16 N. E. Rep., 193; 25 W. Va., 1;
9 Sup. Court Rep., 231; Acts 1881, Hlinois p. 17; Iowa, 1832,
p. 36; Kansas, 1885, p. 169, and 1837 p. 216; Georgia 1383,
p. 64; Mo., 1883, p. 114; Minn., 1889, p. 60o; N. J., 1884, »p.
102; Miss., 1886 p. 34 and others; 1o N. E. Rep. 99; Cooley
Const. Lim. (sth ed.), 197, 201.

HucHes, J. Upon an indictment under the act of the
General Assembly of 1887 (page 259), regulating the practice
of dentistry in this State, appellant was convicted and fined,
and appealed to this court:

The proof showed that he was a resident of the State and
had been and was, at the date of the passage of the act, prac-
ticing dentistry in Franklin County, and that he failed to pro-
cure a certificate from the Board of Dental Examiners author-
izing him to practice the same, in accordance with section five
of said act, within three months after the passage of the same,
and that he practiced dentistry on the 1oth of April, 1838. The
act was approved 4th of April, 1887, the board was appointed
the 6th day of May, 1887, and organized the 28th of said -
month.  After the first meeting there was no other meeting of
the board before the finding of the indictment.

By resolution at their first meeting the board fixed their
annual meetings at such time and place as the State Dental
Association might hold its annual meetings.  The substance
of a resolution passed by the board at its first meeting calling
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on all dentists to come forward and register, was published in
the Arkansas Gazette,

On the 14th of July, 1887, appellant applied by letter to
the secretary of the board to register and was informed that
the time had expired for registration, and that he would have
to come before the board and be examined. He afterwards
applied to be registered as of July 14, 1887, and was not
permitted to register.

It is contended that the act deprived appellant of a right
to follow a lawful occupation; that it is unreasonable, unwise
and unconstitutional.

Whatever may be thought of the hardships the act might work,
it was not impossible for the appellant to have complied with sec-
tion 5 thereof, which provided that, “every person

Dentistry:

Ity B engaged in the practice of dentistry or dental sur-

tice of. ery within this State at the time of the passage of
gery passag

this act, shall, within three months thereafter cause his or her name
and residence or place of business to be registered with said board
of examiners, upon which said board shall issue to such person a
certificate duly signed by a majority of the members, of said
board, and which certificate shall entitle the person to whom
it is issued to all the rights and privileges set forth in section
1 of this act.” It is not to be presumed that the board would
not have acted upon the registration of the name of the appli-
cant. Had it failed to act it might have been compelled to do
so by mandamus.

A number of States have acts regulating the practice of
dentistry and medicine, with provisions similar to the act we
are considering, and yet we have found no case in which any
of these acts have been declared unconstitutional. On the
contrary, they have been repeatedly held to be constitutional
by the highest courts. Indiana has a “dentistry act” very
similar to this, except that the applicant must show that his
diploma is from a college of good repute, or that he has con-
tinuously practiced since May 29, 1879, or he must be ex-
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amined by the board. See Acts 1887, p. 58. The board is
required to meet annually at the time and place fixed for the
meeting of the Indiana State Dental Association, or oftener,
at the call of any three members of said dental association.
The validity of the legislation was called in question in Wil-
kins v. State, 16 N. E. Rep., 193, upon grounds other than those
urged here, but the same reasoning applies. The court say:
“The legislative judgment that the welfare of the public re-
quires that those practicing the dental profession shall possess
the necessary skill and learning, and shall obtain a certificate,
is probably conclusive; but if it were not, the court must
take judicial knowledge that it is a profession requiring skill.
The fact that the dentist employs his professional skill upon
an important part of the body is, of course, known to every-
one, and cannot be unknown to the courts. As this is known,
it must follow that it may also be judicially known that one
unskilled in the profession may injure the person who em-
ploys him.  As this is so, then, as we have seen, the Legisla-
ture may prescribe the qualifications of those permitted to
practice the profession. The board of examiners, established
under the law, is the lawfully constituted authority, and from
it the certificate required by law must be obtained.  The
Legislature, as the law-making power, has authority to pre-
scribe the method of procedure. Its authority does not end
with declaring what qualifications he who enters upon the
practice of that profession shall possess. As it has plenary
power over the whole subject, it alone must be the judge of
what is wise and expedient, both as to the qualifications re-
quired and as to the method of ascertaining those qualifica-
tions. The courts cannot exercise any supervisory power over
the Legislature as long as it keeps within the limits of the
Constitution.  Doubt must be resolved in favor of the validity
of the statute.”  (Citing cases.) “As the Legislature has ex-
clusive power over the entire subject, it is our duty to uphold
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the statute as it comes to us from the Legislature with the
executive sanction.”

In State v. Dent, 25 W. Va., 1, the constitutionality of a
similar act regulating the practice of physicians and surgeons
was considered. The court say (pp. 20, 21): “Of course, the
courts have no right to decide or consider whether the Legis-
lature has acted wisely in determining what are the requisite
qualifications which one must possess before he can practice
medicine.  This is obviously a purely legislative question, * * *
If this court, under such law and general declarations as to
what should be the proper functions of government, undertake
to declare void an act of the Legislature, which, according to
our notions, violated these indefinite fundamental principles of
government, simply because we deemed the legislative action,
though within the scope of their authority, arbitrary, unjust or
oppressive, we would be clearly usurping authority; and I can-
not see that the situation of our citizens would be improved by
being subject tq the arbitrary and unlimited control of the -
courts.  On the contrary, it seems to me that this would con-
stitute the worst of all tyrannies.” This case, upon error to the
Supreme Court of the United States, was affirmed. 129 U.
S., 114.

This doctrine was thus expressed in Hederich v. State, 101
Ind., 564: “Whether a statute is or is not a reasonable one is a
legislative, and not a judicial question. Whether a statute
does or does not unjustly deprive the citizen of natural rights
is a question for the Legislature and not for the courts. There
is no certain standard for determining what are or are not the
natural rights of the citizen. The Legislature is just as ca-
pable of determining the question as the courts. Men’s opin-
ions as to what constitute natural rights greatly differ, and if
the courts should assume the functions of revising the acts of
the Legislature on the ground that they invaded natural rights,
a conflict would arise which would never end, for there is no
standard by which the question can be finally determined.”
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Judge Cooley says: “Nor can a court declare a statute
unconstitutional and void solely on the ground of unjust and
oppressive provisions, or because it is supposed to violate the
natural, social, or political rights of the citizen, unless it can
be shown that such injustice is prohibited, or such rights
guaranteed or protected by the Constitution.” Cooley Con.
Lim., sth ed., 197.

At another place this author says: “The judiciary can
only arrest the execution of a statute when it conflicts with
the Constitution. It cannot run a race of opinions upon points
of right, reason and expediency with the law-making power.”
Id., zo1.

In Richardson v. The State, 47 Ark., 564 which was an in-
dictment for practicing medicine without registration, as re-
quired by statute, Judge Smith said: “Such legislation is a
valid exercise of the police power of the State. The object is
to protect the public health against the impositions of charla-
tans and empirics, who pretend to an art requiring skill, with-
out a previous special training.”

It is competent for the Legislature to regulate the practice
of dentistry and dental surgery in such a way as will not deprive
the citizens of the right to follow a lawful avocation. ~While it
was and is unlawful to practice dentistry or dental surgery
after the lapse of three months from the passage of the act,
without the requisite certificate, the appellant may make his
application, and proof that he was practicing at the date of
the passage of the act, and thereupon he will be entitled to a
certificate authorizing him to practice. Affirm,




