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TEXAS & ST. LOUIS IL R. V. THE STATE. 

1. CRIMINAL PRACTICE: Information. 
Under the provisions of the constitution of this state there can be 

no criminal prosecution in the circuit court by information, ex-
cept for the removal of county officers from office.
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Texas & St. Louis R. R. v. The State. 

2. CRIMINAL LAW: Non-feasance by railroad company. 
A railway corporation may be indicted and fined for a non-feasance 

misdemeanor. 
3. INFORMATION: Returned by grand jury as a true bill. 

The statement in an information that it is presented at the request 
of the grand jury, and the returning of it into court by the grand 
jury, endorsed "a true bill" by the foreman, does not make it an 
indictment nor validate it as an information. 

APPEAL from Miller Circuit Court. 

Hon. C. E. MITCHEL, Circuit Judge. 

L. A. Byrne, for Appellant. 

1. There is no law in this State authorizing prosecution by 
information.—Sec. 8, Art. 2, Const. 

2. The failure to erect a "sign board" is no crime. Sec. 
4961, Gantt's Dig., prescribes a duty, but attaches no crim-
inal responsibility upon failure. If the public suffers any 
inconvenience, the proper remedy is by mandamus.-58 N. 
Y., 152 ; 37 Md., 489 ; 67 Ill., 118 ; 54 Iowa, 435; 36 Ohio, 435. 

C. B. Moore, Attorney-General, contra. 

Under the ruling in State v. Whitlock, M. S., we submit 
whether an information will lie at all except as provided under 
See. 27, Art. IX, Const. 

As to informations under the common law, see 4 Blackstone, 
308, 309. 

Though no penalty is fixed by Sec. 4961, the penalty may be 
assessed under Secs. 1993, 1996, Gantt's Dig. 

ENGLISH, C. J. The foundation of this criminal prosecution 
is the following paper: 

STATE OF ARKANSAS	 Information for failure 
V.	 to erect sign board 

TExAS & ST. LORIS RAILWAY CO.	at railroad crossing.
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Comes T. E. Webber, prosecuting attorney for the ninth 
circuit of Arkansas, and at the request of the grand jurors 
of the State of Arkansas, duly selected, empaneled, sworn 
and charged to enquire in and for the body of the county of 
Miller, in the State of Arkansas, and gives the court to un-
derstand and be informed that the Texas & St. Louis Rail-
way company, late of said county, on the first day of De-
cember, 1882, with force and arms, in the county afore 
said, said company being a railroad corporation operating 
in this State, did then and there fail to place and maintain 
across the public road described and known as the Texar-
kana and Cut-off road, where the same is crossed by the 
Texas & St. Louis Railway Company, a board with the 
words: 'Railroad crossing—lookout for the cars while the 
bell rings or the whistle sounds,' painted in capital letters 
thereon, and when said crossing above descriled was not 
then and there in any city or village, contrary to the stat-
ute, and against the peace and dignity of the State of Ar-
kansas.	 T. E. WEBBER. 

Prosecuting Attorney 9th Judicial Circuit." 
It seems that this information was returned into the 

court by the grand jury, endorsed a true bill by their fore-
man. 

Process was issued upon the information, and served upon 
an officer of the defendant corporation. 

Defendant appeared, and filed a motion to quash the in-
formation, which the court overruled. There was a trial by 
jury, defendant was found guilty, fined one hundred dol-
lars, refused a new trial, took a bill of exceptions and ap-
pealed. 

I. It was decided in State v. Whittock, ante 403, that, 
under the provisions of the Constitution of the State, there 
can be no criminal prosecution in the circuit court by in-
formation, except for the removal from office of county of-
ficers.
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II. If, as submitted by the attorney-general, it is a mis-
demeanor for a railway corporation to neglect to put up a 
sign board at a crossing, as required by Sec. 4961, Gantt's 
Digest, and punishable as such under Secs. 1995-6, lb., the 
prosecution for such offense, if in the circuit court, must be 
by presentment or indictment, and not by information.—Sec. 
8, Declaration of Rights. 

That a railway corporation may be indicted and fined for a 
non-feasance misdemeanor seems now to be settled.—I Bishop 
Cr. Law (6th Ed.), Secs. 419-20. 

Although the paper above copied seems to have been 
returned into court by the grand jury endorsed a true bill 
by the foreman, it is not, and does not on its face purport 
to be, an indictment found by the grand jury, but an infor-
mation by the prosecuting attorney at the request of the grand 
jury. 

As a prosecution by information, the grand jury properly 
had nothing to do with it, and could give it no validity by re-
questing it to be instituted, or returning it into court. 

The judgment is reversed, and the cause remanded to the 
court below with instructions to dismiss the information.


