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JACKS V. CITY OF HELENA. w
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1. RAILROAD: Subscriptions to, release of. %
‘Where subscriptions are made to a railroad company which is lim.
ited by its charter to a definite time for building the road, the
subsequent extention of the time by the legislature will not im-
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pair or release the subscriptions unless such a release is made a
condition of the extension and accepted by the company.
2. SAME: Power of city to subscribe conditionally.

Authority to a municipal corporation to subscribe stock in a rail-

iroad includes authority to make the subscription conditional.
3. SAME" Conditional subscriptions valid.

Conditions in subscriptions to a railroad, e. g., that the road run by
a certain town or on a certain route, etc., are valid, and must be
complied with by the company to render the subscriptions bind-
ing.

APPEAL from Phillips Circuit Court.
Hox. J. N. Cyeert, Circuit Judge.
Tappan & Horner, for Appellant.

1.  The testimony is conclusive that a subscription was
made in 1866, at which time there was constitutional prohi-
bition to the grant of such authority. But for want of leg-
islative authority this subseription was not binding on the
city. Hence the act of February 7, 1867, ratifying said sub-
scription and authorizing the issuance of bonds, ete. The
statute is plain and unambiguous, and there is no room for
construction or interpretation. Sedgwick, Stat. and Const.
Law, (2d Ed.), p. 194; 15 John., 358; 3 Cowen, 89; 20 Wend.,
555.

2. If the city had power to make an unconditional, it had
power to make a conditional subseription.  The railroad had
no right to demand the bonds until ten miles were completed,
which was in 1880, and the statute of limitations commenced
running only from that time.

8. If a lawful contract was made for the issuance of these
bonds, the city could not by a subsequent ordinance limit the
time of construction of the road, after which it should forfeit
its right to a delivery of the bonds.

4. Corporations once created can be dissolved omly at
the instance of the sovereign. 4 Blackf.,, 267; 26 Ala,
619; 1 Paige, 107; 9 Ohio, 203. The city can not show
by way of defense that the corporation has by mis-user,
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non-user, etc., violated or failed to comply with its charter.
18 Ark., 838; 20 Ib., 443; 22 Conn., 835. Such questions
can only be raised by the state. 9 Cent. L. J., 86.

5. When a contract has been legally made, no enact-
ment of a constitution subsequent to that time can release
the obligation. 22 How., 364; 102 U. 8., 534; 11 B. Mon,,
143; 92 U. 8., 631.

John C. Palmer, for Appellee.

1. The Constitution of 1874, Art. 16, Sec. 1, prohibits
counties, cities, etc., from loaning its credit, or issuing in-
terest bearing bonds, etc., except to provide for payment
of present existing indebtedness. ~ This might be repugnant
to the constitution of the United States were it mnot for act
January 31, 1877, extending the time for the completion of
the road to thirty-first January, 1882, subject to the provisions
of Section 8, Art. 17, of the Constitution of 1874, which pro-
vides that “such corporation shall thereafter hold its charter
subject to the provisions of this constitution.” This was not
a “present existing indebtedness.” 17 N. Y., 110; Ib., 458;
26 Mo., 371; 6 Hill, 250; 38 Mete., Ky., 61.

Blackstone, 3d Book, p. 154, says: “Debt is a sum of
money due by certain and express agreement.” Now if the
money was due at the date of the adoption of the constitu-
tion, the debt is barred, and if due wupon a -contingency
happening since, then the constitution prohibits the issuing
of the bonds.

“If the contract specifies no time, the law implies that if
shall be performed within a reasonable time, and will not
permit this implication to be rebutted by extrinsic testimony
going to fix a definite term, because this varies the con-
tract,” 2 Parsons, Cont., 47 and 173; 14 Am. Law Reg., N. 8,,
326; 12 Ib, 471; 13 Ib., 394.

There is no such corporation as the Iron Mountain and
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Helena R. R., which is part of the history of the county of
which the court should take notice. 1 Gr., Ev., p. 8; 1 Whar-
ton Ev., 838. Appellee has never received: any stock, and it
can never be issued to her, and the issue of the bonds would
be a gratuity.

S. W. Wirrtiams, Sepeciar Jupce. The are two -cases
—Nos. 104 and 105—pending between the same parties,
which have been submitted by counsel on the same briefs, and
as to the two cases are closely related, and very largely de-
pendent alike upon the same city ordinances and laws, anl
must be determined upon the solution of similar questions raised
in each, they may well be determined together.

They are both proceedings in the Phillips circuit court,
in which the appellant sought to enforce, by mandamus
against the city of Helena, certain rights claimed by com-
pelling it to issue certain bonds to him. In No. 104, which
was brought more than a year before No. 105, he de-
manded forty-five thousand dollars in bonds, and in tle
latter suit he demanded one hundred thousand dollars in
bonds.

In the first case, it appears that the city of Helena, by an or-
dinance, dated May 26, 1866, without any authority of law
whatever, ordered an election for subscriptions of fifty thousand
dollars to the Helena and Iron Mountain Railroad. The proof
discloses the fact that this election was a special one and irreg-
ularly held, not only as not being authorized by any statute, but
the vote was taken when the people were not called upon to
turn out and vote for any other purpose.

This railroad company had been chartered by special act
of the legislature, approved December 31, 1860, to run from
Helena to Iron Mountain or northern boundary of the state. Its
franchises were granted for ninety-nine years.

By the sixteenth section of the charter, the company was
required to complete its road in fifteen years from date of
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the act. By an ordinance of twenty-fifth January, 1866, the
mayor of Helena was authorized to subscribe fifty thousand
dollars, payable in bonds of the city, to the capital stock of
the company, which, as the testimony of Dr. Grant, the mayor
at that time, shows, was done, and was an unconditional sub-
scription, made at Wittsburg in 1866.

On the sixth day of February, 1867, an act of the legis-
lature of Arkansas became a law, the second section of
which reads: “Sec. 2. Be it further enacted that, if the
city of Helena has or may hereafter vote to take stock in
the Iron Mountain and Helena Railroad, or any other road
beginning or terminating at said city, the mayor, by the
consent of the council, may issue the coupon bonds of the
city.”

In the view we take of this case, it is not material to
decide whether the vote of the city of Helena in this act
means a popular vote, or merely the vote of the municipal
government, It is evident from the whole act that its true
meaning, though vaguely expressed, was that bonds were to
be issued to the railway to whom bonds were voted, and, a3
it appears in this case, that there was a vote of Helena of
both kinds. We proceed to other questions in the case;
for it is claimed and proven that an election was held be-
fore the passage of the act, at which the question had been
submitted and voted. This is admitted in the answer, but it
is there claimed that the subscription was never in fact made,
but the proof abundantly establishes the contrary.

On the seventh day of March, 1870, by an ordinance of
the city council of Helena, the mayor was authorized and
empowered to issue and deliver to the Iron Mountain and
Helena Railroad Company fifty bonds of the city of Helena,
of one thousand dollars each, payable ten years after date,
bearing interest at eight per cent. per annum, in payment of
stock subscribed by said city, whenever ten miles of said
road commencing at that city were completed, or whenever
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a contract should be entered into for the building of said ten
miles, which should be satisfactory to the mayor and alder-
men of Helena. In some transaction five of these bonds
were afterwards delivered.  The proof discloses frequent
applications by the railroad company for the issue of the
balance of these bonds, on the claim that the ten miles of
road were under contract for construction. But the city
council repeatedly refused to comply, and were not satisfied
that the contracts would result in completion, and the sequel
fully vindicated their judgment. This ordinance of 1870
was the first ordinance passed under the act of 1867. In
the view we take of this case, it is unnecessary for us to
determine whether this ordinance was necessary to give
effect to the subscription of 1866. It is proven and aa-
mitted that this ordinance and subscription was made in
lieu of that of 1866, or as a modification of it, and this
action of the city council was accepted by the railroad com-
pany, and both parties ever acted upon this ordinance, and
the plaintif’s order for the bonds recites the conditions of
this ordinance, and this suit is based on it. We regard it as
clear that the ordinance of 1866, was waived, and the con-
tract novated by this ordinance of 1870, and the action of
the company under it, and, if it were not so, it is admitted here
that the subscription of 1866 is barred by limitation.

On the fifth day of January, 1871, the mayor was au-
thorized and empowered by another ordinance to make
additional subscriptions to the company of ome hundred
thousand dollars, payable in bonds running twenty years,
bearing eight per cent. interest, to be delivered whenever
said railroad should be completed from said city of Helena
to the junction of said road with the Memphis and Little
Rock Railway in St. Francis county; by the provisions of
the same ordinance this proposition was to be submitted to
a vote of the people of Helena, upon twenty days’ notice to
be previously given of the time, etc., of the election. The
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issue of these bonds was demanded in case No. 105.

It is admitted in the pleading in 105 that this election
was held on the nineteenth day of December, 1871, but i¢
is contended by the appellee that there was fraud and ir
regularity in the election, and that it was a special elec-
tion. In the ordinances and proceedings of the city council
afterwards, in reference to this matter, it was admitted that
the proposition was carried almost unanimously at this election.
There is nothing in the act of 1867 which required the city
to submit the proposition at a general clection, and no frand
or irregularity is proven.

This subscription of one hundred thousand dollars was
made conditionally from the beginning. The city of Helena
contends here that the first subscriptions of fifty thousand dol-
lars exhausted the powers given under the act of 1867. We do
not so construe the act.

On the twenty-third of September, 1874, the city council
passed an ordinance which recited these two conditional
subscriptions as above stated, and provided that the mayor
should sign and issue forty-five bonds of the city of one
thousand dollars each, payable ten years after date, bearing
eight per cent. interest per annum, payable semi-annually,
on the first days of April and October of each year, and also
one hundred bonds for ome thousand dollars each, payable
twenty years after date, bearing eight per cent. interest,
payable on the first days of January and July. It was
further provided by said ordinance that the bonds, when
prepared, were to be placed in the hands of David B.
McKenzie, who was to hold them as a trustee, in trust to
deliver them to the railroad company as follows:  The
forty-five ten year bonds were to be delivered when ten
miles of the railroad should be completed, commencing at
Helena, and should be ready for transporting freight and
passenger; and the one hundred twenty-year bonds were to
be delivered when the road should be completed from
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Helena to the junction of the said road with the Memphis
and Little Rock road in St. Francis county, on or before
the first day of January, 1876. This condition of time ap-
plied to both classes of the bonds, and were so understood
by the railroad company and the city at the time, and in
all future transactions in reference to the subject. On
the cleventh of November, 1875, the city council, at the
request of the railroad company, extended the time for com-
plying with these conditions to the first of January, 1877,
at the same time and by request of the company upon the
representation that, a part of the time having already run on
the bonds in McKinzie’s hands, the forty-five ten year
bonds were extended so as to run to twenty years. At the
like request of the company, on the alleged ground that
they could be “placed” easier if a longer time and for
smaller sums, it was provided that the new bonds, which
were to be for five hundred dollars each. TIn all ninety
bonds, running twenty years, were substituted for the forty-
five bonds for one thousand each in McKenzie’s hands. All
these changes were acquiesced in by the road, and were a part
of the proceedings in which further time of one year
was given.

After the first of January, 1877, it appears that the con-
ditions of the subscriptions were not performed, and by resolu-
tions of the city council these bonds were all directed to be
burnt, and were so destroyed, and the city, after the first of
January, 1877, took no part as stockholder of the road, and
disclaimed all interest in or liability to the road.

It is averred in the petition in case No. 104, by the plain-
tiff, that on or about October, 1830, the ten miles from
Helena northwest were completed, commencing at the
city of Helena, and that it was ready for transporting
freight and passengers; that for six months before that time
the railroad had been transporting passengers to Marianna
on its own line, and from thence over a part of another
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road, for eight miles, to Helena, and that for six months
prior to bringing suit No. 104, in May of 1881, the road had
been running from Helena to Marianna, a distance of
twenty-six miles, and was in process of rapid completion to
Forrest City. These allegations were substantially proved,
and we take the time of completion of the ten miles of road
required in the contract of subscription set out in case No.
104 for forty-five thousand dollars of bonds, as October,
1880.

This petition admits the conditional character of the sub-
scription, and the mandamus for the bonds is claimed on
the ground of compliance on the part of the railroad com-
pany with it. In case 105, which sought to compel the
issue of the one hundred thousand dollars above referred
to, it is averred in the petition by plaintiff in this case,
that the road was completed to the junction with the Mem-
phis and Little Rock Railroad, in St. Francis county, on or
about the thirty-first day of December, 1881. The petition
in this case was filed January 13, 1882. It is proved that
about the last day of December, 1881, the road was com-
pleted as stated, and that trains have run over it to the junec-
tion with the Memphis and Little Rock Railroad at For-
rest City.

On the thirtieth day of April, 1881, the railroad com-
pany, by its president, gave Jacks an order, which was
approved by the board of directors by a resolution dated
May 7, 1881, whereby the assignment previously made by
the president of the road for the bonds was satisfied. The
order for the forty-five thousand dollars of bonds is in these
words: “To the mayor and council of the ecity of Helena.
You will please deliver to Dr. J. M. Jacks or order forty-
five thousand dollars in the bonds of the city of Helena,
due the Iron Mountain and Helena Railroad Company, when
ten miles of the road was completed, or a contract satisfac-
tory to the mayor and city council had been entered into.”
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Jacks presented this order to the city council, and demanded
the bonds in a petition which was refused, and he brought suit
No. 104 to compel the city by mandamus.

The defendant, the city, answered, setting up sundry de-
fenses. All of those which are material are common to both
cases.  In his petition, Jacks sets out all the ordinances and
resolutions above referred to, so far as they apply to the sub-
seription of fifty thousand dollars of bonds. There was much
oral testimony at the hearing, and the court below denied
the petition. Jacks moved for new trial, filed a bill of excep-
tions, and appealed.

In case No. 105, Jacks set out a similar order on the
city, made and approved in the same manner and at the
same time as the other order, which requested the ecity to
deliver the one hundred thousand dollars of bonds to be
delivered when the road should be completed to the june-
tion, which order recites the condition of the subseription,
and in its form is recognized the fact that the road was not
at its date completed. The city having refused to issue
these bonds, Jacks filed his petition on the thirteenth day
of January, 1882, in the circuit court of Phillips county, to
compel the issuance of them by mandamus. This case took
substantially the same course, and shared the fate of numbcr
104. '

The substantial questions raised by the pleadings and evid-
ence are the that the appellee contends first that, under the con-

stitution of 1874, no interest bearing indebted-
%&tsi%rffgégmns ness can be issued by any city except to pay in-
§§meg%32§%;1§;  debtedness existing at the adoption of it, and

that, as the charter limited the time within
which the road should be completed to fifteen years, and as the
road company procured an extension of this time by the legisla-
ture, after the adoption of that constitution, therefore they were
brought under its provisions as to all things, and drew after them
under it, the city of Helena and her contracts. As the legisla-
ture chose to relieve the road from a cause of forfeiture of char-
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ter, instead of enforeing it by quo warranto, that would not de-
stroy or impair existing contracts unless it was made a condi-
tion of the relief and was accepted.

It is next claimed by appellee in her answer that Helena had
no power under the act of 1867 to make a con- 2, Power of
ditional subscription, but the power was to make conditionally.
an absolute one, and that this was barred by limitation.

As to the absolute subscription of 1866, of fifty thousand
dollars, that is clearly barred, and is out of the case unless
the ordinance of March, 1870, cures it by providing for a
conditional renewal if it. This the appellant’s counsel
admits. As the greater includes the less, we think the
power to subscribe conditionally was given by this act. We
cannot see anything in the charter of the company or the
act of 1867 to forbid a conditional subscription under such
charter, and under permissive legislation like this it has
often been decided that a conditional subseription is good
such as this, that the road should run by a certain town, or
should be built on a certain route, and the like, and these,
when so intended and so expressed, become conditions prece-
dent, to which the ordinary rules governing contracts apply;
that the conditions precedent must be complied with before any
binding calls can be made. Everything which, by the express
provisions of the charter, or the general laws of the state, or
when the thing is required to be done, or which is required by
the terms of the contract of subscription before payment, be-
comes a condition precedent, and must be performed before calls
shall be made, and is an important element in the consideration
in the agreement to take stock in the company, it should ordi-
narily be regarded as a condition precedent. 1 Redfield
on Railways, See. V, No. 51, p. 171, and notes and authorities
cited.

But while we hold that this subscription was not abso-
lute, and therefore not barred by lapse of time, we hold,
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under the facts and circumstances of this case, that compli-
ance on the part of the company with the condition must
have taken place within a reasonable time—the general
rules applicable to all contracts applies as well to conditional
subscription of stock. See 1st Redfield on Railways, See. IX.,
No. 35, p. 188; Vicksburg, Sherman and Texas Railway v. Me-
Kean, 12 La. Ann.

We find, as to both subscriptions, that mnearly eleven years
after the passage of the ordinances under which they were made
had elapsed before the work required was done—a period
longer than the bonds were given to run to maturity under
the first ordinance, and more than half the period under the
second.

In view of the condition of Arkansas as to projected rail-
roads in 1866 until 1876, in view of the importance to the
trade, well being, and even to the very existence of towns
and cities in this state, at the date of these subscriptions,
and the anxiety manifested by the city to have an early
completion of this road, so as to conneet her with the people
above her on Crowley’s Ridge before she lost their trade,
we cannot Tregard this long delay as reasonable, or that
there is here a fair and equitable compliance with the terms
of the contract. Ilere we have no bonds in innocent hands.
It is shcwn that the work was done under contracts made
after Helena had disavowed her liability, and burnt the
bonds after full notice, and after nealy a year’s extension
of time bevond that which she had first set, and we attaci
great weight to the fact in this case that both parties
rccognized the conditional character of the subseription,
and that the road not only acquiesced in the fixing of time,
but asked and procured its extension, getting at the same
time altered and favorable changes as to the size and time
of maturity of these bonds. Jacks was, during all this period,
a citizen of Helena; for many years during the occurring of
these transactions, a director of the road. His own deposi-
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tion discloses the fact, as does all the proof, that at the
time he took these orders, he was fully cognizant of all
the facts, and especially knew that Helena had declared the sub-
scription contract at an end, several years before the work was
done or commenced.

Under all the circumstances of this case, the impression left
on us is that these suits are merely speculative, and that
these subscriptions were really no loans of credit upon which
the road was built. We do not think at any rate that
there is in either of these cases such a clear right in Jacks, and
a duty resting upon Helena, as asks for the interposition of this
extraordinary remedy.

Let the judgments be affirmed.

" Hon. W. W. Satrrr, J., did not sit in this case.




