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DUTTON V. STUART ET AL 

DOWER: How relinquished. 
A wife can relinquish her dower by joining in her husband's deed 

and acknowledging the relinquishment of dower in the form pro-
vided by the statutes, without any cause of relinquishment in 
the deed. 

APPEAL from Hempstead Circuit Court in Chancery. 

Hox. J. K. YOUNG, Judge of the Circuit Court. 

A. B. Williams and Compton, Battle and Compton for ap-
pellant. 

The mortgage contains no clause by which appellant released 
and relinquished her claim to dower in the land. It should have 
contained words importing a release of her claim to dower in 
order to bar her. Gantt's Dig., Secs. 838-839-849; 13 Mass., 
222; 9 Ib., 220; 13 Pick., 382; 51 Me., 367; 25 lb., 94; 7 

Iowa, 12; 7 Blackf., 410; 4 Kent., Corn. Star, p. 59. 

U. M. & G. B. Rose, for Appellees. 

A married woman may relinquish her dower in land by 
joining her husband in the deed and acknowledging the 
same in the manner prescribed by the statute, even though 
the instniment contains no relinquishment of dower eo 
nomine. Gantt's Dig., 839-849; 2 Scribner on Dower, (1.:t 
Ed.), Ch. 12, Sec. 29, p. 282; 18 Pick., 11 Smith v. Handy, 
16 Ohio, 191. 

ENGLISH, C. In January, 1872, Edward D. Jett con-
veyed to Joseph W. Paup the undivided half of certain lands in 
Hempstead county. 

In August 1874, Joseph W. Paup mortgaged his moiety 
of the lands to Brittin and Moore to secure the payment of 
a debt, and Mary T. Paup, then his wife, joined him in the 
execution of the mortgage. The mortgage empowered Brit-
tin and Moore to sell the lands on default, and gave them
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the privilege of purchasing at the sale. Joseph W. Paup fail-
ing to pay the debt at maturity, the mortgage was foreclosed 
by sale under the power. Brittin and Moore purchased, and 
ccnveyed the lands to Alfred 0. Stuart, and he and Edward D. 
Jett made partition. 

After the death of Joseph W. Panp, and after his widow, 
Mary T., had intermarried with Doctor Wallace E. Dutton, 
she brought this bill against Stuart and Jett for dower in 
the moiety of the lands of which her first husband was seized 
during their coverture, being the same lands embraced in the 
mortgage. The chancellor decided that, by joining her first 
husband in the mortgage, and acknowledging its execution in 
the form prescribed by the statute, she had relinquished her 
dower right in the lands, and dismissed her bill for want of 
equity, and she appealed to this court. 

The mortgage begins thus :— 
"Know all men by these presents, that we, J. W. Paup 

and Mary T. Paup, his wife, for and in consideration of the 
sum of one dollar to us in hand paid, and the other premises 
hereinafter set forth, do hereby grant, bargain and sell unto 
Brittin and Moore, of New Orleans, Louisiana, and to their 
heirs and assigns forever, the following property: the undi-
vided half interest in the N. W. qr.," ete., etc. -Here fol-
lows a description of the lands, the debt secured by thz.: 
deed, the power of sale, etc., on default, warranty of title 
133 the husband, etc., and the deed is signed by the husband 
and wife. 

Its execution was acknowledged by both of them before a 
justice of the peace. The officer's certificate of the husband's 
acknowledgment is in the usual form, and the wife's achiowl-
edgment is certified as follows:— 

"And on the same day also voluntarily appeared before 
me the said Mary T. Paup, wife of the said J. W. Paup, to 
me well known to be such, and in the absence of her said 
husband declared that she had of her own free will signed
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and sealed the relinquishment of dower in the foregoing deed 
for the purposes therein contained and set forth, without com-
pulsion or undue influence of her said husband." 

Counsel for appellant have earnestly submitted that the 
deed was inoperative and of no effect as to her because it 
did not contain a clause or words expressly re- Dower: 

How re-
linquishing her right of dower in the lands. 	 linquished. 

The Statute provides that "a married woman may relinquish 
her dower in any of the real estate of her husband, by joining 
with him in a deed of conveyance thereof, and acknowledg-
ing the same in the manner hereinafter prescribed." Gantt's 
Dig., Sec. 839. 

Sec. 849 prescribes the form of acknowledgment, which was 
followed in the acknowledgment of the deed in question, as 
shown by the certificate of the magistrate. 

It was said in Meyer v. Gossett, 38 Ark., 380; that: "To 
make a valid relinquishment of dower, by the wife, in the real 
estate of the husband, she must join him in the deed of con-
veyance, and acknowledge it in manner prescribed by the Stat-
ute. Gantt's Dig., Sec. 839. 

"If she does not join him in the deed, the acknowledg-
ment is of no validity. Nor if she join him in the deed, is 
there a valid relinquishment of dower without a proper ac-
knowledgment of its execution by her. Both are requisite to 
complete the conveyance on her part," citing previous decisions 
of this Court. 

Conveyancers in this State have frequently inserted a 
clause or words expressly relinquishing the dower right of 
the wife, but it was not done in the deed in question, and 
may not have been done in many instances, and this Court 
has never decided that it was requisite. It is safe to observe the 
requirements of the Statute, and not to make additions by 
construction. 

We cannot better answer the argument of counsel for 
appellant than by quoting the language of Justice HITCH-
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COCK, in Smith & Wife v. Handy, 16 Ohio, Rep., 232, a case 
very much like this in its facts. He said:— 

"But is said that there is nothing to show that the female 
intended to release her right of dower. If she did not in-
tcnd this, what did she intend? She had no other interest in 
the property than a contingent right of dower. Why did she 
join in the deed? Was it a vain thing? She must have in-
tended that the deed should operate for some purpose, and, s., 
far as she was concerned, it would be entirely inoperative, un-
less it operated upon her right of dower. It is a well known 
rule that deeds shall be construed most strongly against the 
grantor, and the same rule must be applied to a feme covert, 
when she conveys in conformity to the Statute. If the Statute 
is complied with, the conveyance is as effectual as if made by a 
feme sole." 

Decree affirmed.


