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Leggett v Grimmett.

LEGGETT V. GRIMMETT,

1. TrUSIEE. Appointment of substitute upon his yjatlure to act.
Where a deed of trust of personal property authorizes the bene-
ficiaries, their agent or assigns, to substitute another trustee for the
one named 1n the deed, upon his declining to act, and prescribes
no mode of appointment, the appointment may be by parol; and the
substitute will be clothed with all the rights and powers of the
original.

0

BiLr or Exceprions. FHhen sufficient.

If a bill of exceptions sets out the evidence introduced by the parties,
and that offered and excluded, whereupon the cause was submitted, it
will be inferred that 1t contains all the evidence, though it does not
expressly state so.

APPEAL from Columbia Circuit Court.
Hon. James K. Youne, Circuit Judge.

F. . Compton, for appellants:
Appointment of trustee by board sufficient. Foster v.
Gorce, 4 Ala., (N. S') As to nature of property, see 27 Ark.,

554.

B. F. Askew, Smoote & McRae, for appellee:

Bill of exceptions does not show that it contains all the
evidence. 25 Ark., 334: 17 1b., 327.

Complaint did not show that the occasion had arisen for
the appointment of a new trustee, and no amendment, was
asked. Pomeray, secs. 548, 550. Not waived by failing to
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demur, as there was no cause of action shown. Gantt's Digest,
sec. 45607.

Verbal appointment invalid. 1 Perry on Trusts, Secs.
287 to 206. See form in notc 1, to sec. 288, p. 364; Gantt's
Digest, sec. 2062,

In this light verbal proof of refusal to act on part of
former trustee could not have helped, and this court will
not reverse for refusing it. o Ark., 339, 22 Ark., 797 20
Ark., 217; 683,

Encrisa, C. J. On the third of Decmber, 1878, C C.
Leggett, trustee, etc, brought this action of replevin against
Thomas Grimmett, constable, etc,, n the circuit court of Col-
umbia county, for about 12,000 pounds of seed cotton. Un the
execution of a bond, the sheriff took the cotton from the pos-
session of the defendant, under the order of delivery issued on
the filing of the complaint, and delivered it to the plaintiff.

Defendant answered, denying plaintiff's title and right
to possession of the cotton as trustee. etc., and alleging title
and right of possession in himself as constable by virtue of
ceizure of the cotton under executions in his hands against the
maker of the deed of trust. under which plaintiff claimed the
cotton as trustee, etc.

The issue made by the pleadings was submutted to the
court, and upon the evidence, the court found for defend-
ant, and that the value of the cotton was $315, and that
there was due upon the executions in the hands of the de-
fendant which had been levied on the cotton the aggregate
sum of $283.42; and rendered judgment that the cotton be
returned to defendant, or, on failure, that he recover of plain-
t:ff said sum of $283.42, for the use of the plaintiffs n the
executions.
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Plaintiff moved for a new trial on the grounds that the
findings and judgment of the court were contrary to law
and the evidence, and that the court erred in excluding ev-
idence offered by the plaintiff. The motion was overruled and
the plaintiff took a hill of exceptions, and appealed.

On the trial the plaintiff introduced the deed of trust
under which he claimed the cotton. It bears date tenth of
December, 1877, and was executed by William Arnold to
John E. Block, as trustee, to secure the payment of a note
execated on the same day to Block & Fiebleman by Arnold
for $350. payable first of November, 1878, with ten per cent.
mnterest from due until paid. By a deed Arnold conveved to
John E. Block, as trustee, all the cotton to be planted and
made by him on twenty-five acres of land, in Columbia county,
in the year 1878,

The deed also included corn to be cultivated, which 1s
not in controversy in this suit.

The deed was conditioned to be void on payment of the
note, but on failure, John E. Block, the trustee, was there-
by authorized and empowered to take the property into his
immediate possession, and sell the same on notice, ete, “Pro-
vided further, that in case of the death of satd john E. Block,
or his removal, refusal or mability to act as trustee herein,
then said Block & Fiebleman, agent, assigns, or representatives,
are hereby authorized to appoint some other person to act as
trustee herein, who is hereby clothed with all the power of the
trustee herein named ; and either of them may sue for and re-
cover possession of-the property herein conveyed, and either
of them selling property by virtue of this deed is fully empow-
ered and appointed 1n his own name to make title deeds and
bills of sale to the purchaser, and the sale may be at such
place as the trustee may designate, and may be made whether
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the property is present or not; or the trustee may, without no-
tice, sell said property at private sale,” etc.

The deed was acknowledged by Arnold on the tenth, and
registered on the eleventh of December, 1877,

Plaintiff, after reading the deed in evidence, proved by
WiWlliam Arnold, th grontor, that the property in contro-
versy, to-wit, twelve thousand pounds of seed cotton. was
the identical cotton conveyed in said deddof trust. He also
proved its value: that it had been ginned after suit, and the
amount of lint cotton it yielded. That about the twenty-second
of November, 1878, defendant, as constable, levied on the
cotton by virtue of three executions in his hands (which were
made exhibits to his answer. and read in evidence). and was
in possession of the cotton at the institution of the somt. Wit-
ness also testified that he was largely indebted to Block &
Fiebleman, beside the note secured by the deed of trust. That
he had bee burned out, lost all his stock, and was compelled to
borrow money of them, etc.

Plamtiff then proved by H. & Blum that John E. Block,
named as trustee in the deed, was the authorized agent, at
and before the institution of the suit, of Block & Fiebleman,
heneficiaries 1n said deed of trust, to do and transact all busi-
ness for them in the course of their mercantile business in
Camden, they being absent from the state, and that he had
control and management of the deed of trust. Witness was,
and had been for some time, one of the attorneys of Rlock &
Fiebelman, and Johnson, and John E. Block, and derived his
information from them. He also proved that the cotton in con-
troversy was worth about $315.

Here the plaintiff offered to introduce testimony to prove
that on or abont the second day of December, 1878, after
the levy of said execution, and before the institution of the
suit, said John E. Block, named as trustee in the deed,
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verbally declined and refused to act further as trustee in
said deed, or to execute said trust, and that he, on the same
day, as the agent of Block & Fiebleman, verbally appointed
in his stead, the plamtiff, C. C. Leggett, as trustee to execute
said deed of trust, under and by virtue of the provision thereof
that the same was done by the consent of Willlam Arnold, the
grantor therein

Whereupon the court, on the objection of defendant,
refused to admit the testimony so offered by plamtiff, as to
the verbal refusal of said John E. Block to further act as
trustee mn said deed of trust, and as to his verbal appointment
of plaintiff to act as trustee therein, to which ruling plantiff
excepted.  Whereupon the cause was submitted to the court,
etc., and the court found and rendered judgment as above
stated,

I. The finding of the court was not contrary to the
evidence introduced. Appellant was not named as trustee
in the deed, and without appointment to act in place of John
E. Block, the trustee named, had no authority to take posses-
sion of the cotton and sell it to pay the trust debt, or to bring
this suit for its possession.

IT. Bat the court erred in excluding the evidence of-
fered by appellant to prove that the trustee named in the
deed declined to execute the trust, and that he was substi-
tuted by verbal appointment. The grantor in the deed em-
powered Block & Fiebelman, the beneficiaries, or their agent,
to substitute a trustee for John E. Block, on his declining
to act, etc., no mode of appointment was prescribed, and the
cotton being personal property, which may be sold and trans-
ferred by delivery, without deed, the verbal appointment of
appellant was sufficient to authorize him to act as trustee, take
possession of the cotton and sell it, or sue for it if withheld.
Foster v Gorce, 4 Ala., 440.

III. It is not expressly stated in the bill of exceptions
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that it contains all of the evidence introduced at the trial,
but such is to be inferred from its general tenor. It sets
out the evidence that was introduced by the parties, and that
offered and excluded, whereupon the cause was submitted.

For the error of the court in excluding the evidence of-
fered by appellant to prove his appointment as trustee, the
judgment is reversed, and the cause remanded for a new trial.




