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BrREWER ET AL, v. HALL ET AL.

Swamr LaND: Certificate of application to purchase, ete,

A certificate issued by the board of swamp land commissioners, that
the applicant “has this day applied to purchase” a designated tract of
swamp land 1 “payment of levee work done and received by the
board swamp land commissioners, or scrip,” 1mports 1n 1tself no con-
tract, nor gives to the applicant any vested right; but coupled with
payment for the land, in scrip. and a report of the commissioner to
the auditor under the act of April 12, 1853, that the land had been
sold to the applicant, these together, constituted a binding contract
and gave to the applicant an equity superior to that of any sub-
sequent settler and pre-emptor ohtaining a patent for the land.

Swamr Lanns-  Conunissioner’s veport to auditor, of lands sold .
Ezwdence.

The reports of the swamp land commissioners of the lands sold by
them, made to the auditor in pursuance of the swamp land act of
twelfth of April, 1853, are conclusive evidence of such sales until
mmpeached for fraud, mistake, or some other recognized cause. (The
case of Pence v. Sanford, 28 Ark., overruled.)

Swamp LaNo Recorbs. Notice to purchasers.

The records of sales of swamp lands, in the swamp land agents' and
auditor’s offices, are notice of the sales, to subsequent settlers upon,
and purchasers of the lands,

APPEAL from IWhite Circuit Court
Hon. 5. M. Barnes, Special Judge.
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Coody & J. IF. House, for appellants :

Appellee's certificates of entry, of twenty-eighth of Jan-
vary, 1853, gave no title. They made simply an application
to purchase (23 Ark., 653, 720, 712), which must give place
to a subsequent pre-emption. 15 Feters, 407 They were
merely in pursuance of office regulations

As evidence of sales thev are void under statute of frauds.
Gould's Digest, p 547, sec 1; Brown of St. of Frauds, secs.
371, 376, 380 and 387. Title was i the state Commission-
ers could not vary, or delegate their powers. 23 drk., 87-8;
22 1b, 3489, 347 The void act of Butts could not be con-
firmed. 11 .Ark., 1%9; Stery on dgency, secs 249, 455: also
secs, 11 to 15 and 146, 249.

Butts could only record proceedings of the board. .dct
Jan. 11, 1837, sec. 3 His signatures discloses no authority.
St. on Agency, sec. 147 pp. 8 and 9; 150 pp. 1, 2 and 3; 22
Ark.. 347. No presumptions in favor of his acts. 5 Adrk., 2
and 358 6 b, 41, 182 and 371; 0 ib. 316. All the commis-
sioners must act. .Act of Jan. 6, 1851; 23 Ark, 88. The
pre-emptors should be protected. 14 How., 387; 13 Ark., 653.

Certificates not cured under act of January 20. 1855.

]

-~

22 Ark., 349; 20 Ark., 347. 'The proper steps were not taken
by the holders. Act of 1855, sec. 1; 23 Ark., 659; 20 Ark.,
355 Appellee could not re-enter the land without surrender-
ing the old certificates and obtaining other scrip, et of Jan.
i3, 1857, sec. 1, 23 Ark., 722.

The last act only confirms proper entries before the com-
nrissioners—not mere certificates of application. Pre-emptors
were protected by acts of January 12, 1853, and January 16,
18535 (24 Ark., 33, 41. 302, 445 to 448: 2 Storyv's Egq., sec.
1228) ;and state could not appropriate the lands against them,
14 How. (7. S), 277 15 Peters, go1: 12 Ark , 9 Rose's Di-
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gest. p. 640, secs. 7 and 41; 19 Ark., 70. Officers of land de-
partment in granting pre-emptions act conclusively. 19 A4rk,
70;191b., 6; 33 1b., 873, 4 1b,, 253; 12 Ark., 15.

Act of February 17, 1859, does not relieve appellees.

Appellant’s title was by relation, 3 How., 464; 20 Ark,,
1552; Sedg. on St and Const, Law, p. 351. Could not be di-
verted by legislative action. Ib., 209; 9 Cranch, 51; 3 Dallas,
356, 04-5; 2 Peters, 380, 361; 8 U. S. R, 110; How. U. §,
395. Pre-emption is a contract. 19 Ark, 70; 17 Ark., 608;
3 Ark., 285 15 Howard, 304; 6 1b., 507. Certificates of ap
pellee not so recognized. 23 Ark., 8o.

The assignment was void as not in accordance with acts
of legislature, and subsequent acts under it also. 3 Hou., 441
to 463. Nothing short of dee dcould convey. Gould's [hgest,
p. 264, sec. 1; 31 Ark., 62 and 343, Washburne, p. 642, sec.
4, and 660, secs. 20 and 21. Appellants innocent purchasers,
and have superior equity. Sug. on Fendors, chap. XXII,
sec. 1, pp. 17 to 23; 4 Deson, 288 5 Peters, 718, 7 ib., 271.

Brewer’s title ripened by limitation. 23 .drk., 336, 20
Ark., 1715 12 Ark., 822,

Only debts existing at time of death can be revived against
representatives 14 4rk., 246. ‘

B_D. Turner, for appellees :

Cited section 5, act of January, 1851; January 12, 1853,
section 31. The lands were reported by commissioners as
sold. The application made a contract, which was recognized
and confirmed by legislative acts of January 20, 1855. Sec.
1, act of January 15, 1857 ; act of February 17, 1859; 23 Ark.,
653.

" The restriction in favor of citizens in act of 1857, un-
constitutional. 2 Story on Const., sec. 1806 17 Ark, 420.
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Subsequent confirmation related to date of sale. 12 Adrk.
40, 7415 2 Iheat,, 200, Having conformed to requirements
of the law appellee’s title can not be defeated. Cunning-
ham v. Ashlev, 15 How.: 13 Ark.. 653 24 ib.. 454

Original record of seles need not be produced for evi-
dence: transcript sufficient. If not. objection comes too late.
I Green. Ev, sec. g2v; Act of January 7, 1857, sec. 1; 24
Ark., 436, 451, 9 Ark., 530; 7 ib, 209, 6 ib., 446. Ground
of objection must be specified. 15 Ark., 345; ib.. 302,

State having accepted pay, was estopped from denying
appellée's title. 20 Adrk, 100: 24 1b, 451.

His purchase, prior in time, and superior in equity. I
Story, Eq. Ju., secs 57, §3; 23 Hvk | 719

Doctrine of notice not applicable. 13 Feters, 454. Can be
set up only by holder of legal title 10 Curtis, U S, 450 4
Des., 280; 12 4rk., 284 to 289. Defendant has not legal title.
8 Ak, 198, 22 Ark., 531. 719. Buot he had notice by access
to the record. .det of Janwary 12, 1853, secs. 12, 15 and 3:
and act of January 15, 1857, secs. 5 and 16, His duty to
inform himself. 3 Sug. on I". and P., 404 (bottom p.), sec.
14; 16 Curtis, 460.

1Al MENT,

Earm, J. On the fourteenth of November, 1867, Jesse
D. Hall sued Bradford Brewer in ejectment to recover the
west half of section 33, 1n township 6 north, range 6 west;
the same being swamp and overflowed lands included in the

grant to the state by congress.

After pleas of the general issue and statute of limita-
tion, replications, general and special, joinder as to some and
demurrer as to thers, under the old practice, it was shown that
defendant had died, leaving Sarah Brewer his devisee, who
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was also his wife, and James M. and John I, Brewer, his
executors, Agamnst all of these the suit was revived,

On the second of May, 1870, the defendants filed an
equitable cross-bill, and upon their motion the cause was trans-
ferred to the equity docket.

They claim the lands by virtue of improvements and a
pre-emption under the swamp land acts of the state, made by
Bradford Brewer upon the northwest quarter and by James
W. Brewer on the southwest quarter of the section, saying-
That after the lands were confirmed, and advertised for
sale by the land agent at Little Rock, they applied to him
and recewverl patent certificates on the twelfth day of April
1850; on which James W. on the twentv-third of February,
1870, obtained a patent certificate from the state land com-
missioner, and the governor's deed for his quarter section
That Bradford Brewer died on the tenth of May, 1869, devising
his quarter to said Sarah. They attack the muniments of title
relied on by complainant, as illegal and fraudulently ohtaned;
and pray that they may be canceled, their own equities deter-
mined, and their titles quieted.

Plaintiff 1n his answer sets forth, on his part- That on
the twenty-eighth day of January, 1853, he, by his agent
McCauled, but with his own means, purchased said half section
with land scrip to the swamp land commissioner of the state,
and obtained the certificate thereof from Creed Taylor, one of
the commissioners, having that district in charge, executed
in his name and by his authority, by his sub-commissioner R
W. Walker. That he also obtained a certificate of purchase
from W, E. Butts, who was secretary of the board of commis-
sioners, the land agent for the distvict not then being elected
nor qualified, or, if so, had not beeu furmished with proper
maps and plats. That a memorandum of this sale was made
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in the official list of the land sales of that division, duly re-
ported to, and approved by said board, and noted in their
record of sales, which record was afterwards transferred to the
swamp land secretary of the state under the act of thirteenth
of January, 1857, and afterwards by him to the present office of
swamp land commussioner,

Also, that on the twenty-fifth day of April, 1853, said com-
missioners filed in the auditor's office a list of lands sold by
them in this, the Pine Bluff district, including this tract, and
that in November, 1855, the auditor caused a copy of said list
to be filed in the office of the land agent for the district, which
copy was there before, and when defendants took possession
of the lands, or made their entries, or filed any intention to
pre-empt,

Also, that afterwards, on the fifteenth of April, 1859,
within sixty days after notice given of the confirmation of
the land, McCauley presented to the proper land agent said
original certificate, and obtained a patent certificate for the
land described therein ; and, on the twenty-fourth of September
following. assigned said patent certificate to plaintiff, who,
on the fifth day of July. 1861, presented the same to the auditor
and obtamed his deed therefor from the state, as provided
by ordinance o fthe state convention, of May 28, 1861. And
that afterwards, on the second of February, 1860, he obtained
a deed from the governor of the state, which was duly recarded
in White county.

He says that 1f defendants, Bradford or James M. Brewer,
made any proof of pre-emption right 1t was fraudulent He
demes that either of them resided on the lands claimed, or had
any improvements extending over them from lands of their
own.

He states that he began swuits for these lands against
Bradford and James M. respectively in 1859, amended that
against James M. in July, 1860, by making Bradford a party
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defendant ; that he dismissed both in October, 1867, and be-
gan this suit in a year afterwards. He demurs to the cross-
bill, and on his part claims possession and rents and that his
title be quieted.

Exhibits of the certificates, deeds, and memoranda of en-
tries, are duly made on both sides. There was proof tend-
ing to show that Bradford Brewer entered on the lands and
made a large clearing on both quarters about 1857 or 1858,
and he and those clainung under him had held ever since.
That no one had ever resided on the lands, nor were there
any houses on 1t; and that neither Bradford nor James M.
Brewer had any improvements lapping over it from their own
improvements outside. There was also proof tending to show
that the claim of James M was only nominal; that his name
had been used by his father to enable him to pre-empt both
quarter sections ; that the improvements had been made and the
land cultivated and controlled by Bradford Brewer alone.

The testimony of McCauley shows that about the twenty-
first of December, 1852, he purchased the land in question for
the complainant from the swamp land commissioners, but they
made a mistake 1n 1ssuing the certificate, describing a dif-
ferent tract from the one intended. Upon discovering the
mistake he returned to the office of the commissioners at Pine
Bluff and gave back the certificate, and "entered or purchased”
the land 1n controversy, paying for 1t 1n the swamp land scrip
which he had originally deposited. This had been furmshed
by the complainant and the entry was made on the twenty-
eighth of January, 1853 Both certificates were taken from
superabundant caution, to make the claim secure.  Atthe same
time he purchased for Robert W. Sanford another tract, paying
for both together, and the prices were aggregated in the list
afterwards reported. W. E Butts was then secretary of the
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board, Creed Taylor one of the commissioners, and to whom
the district was assigned, and R. W. Walker was sub-commis-
sioner under him Complainant was then and has been ever

since a resident of Tennessee,

The cause was heard before the Hon Samurr W. WiL-
L1aMs, special judge, who found that the lands had been pur-
chased by McCauley and paid for on the twenty-third of Jan-
uary, 1853, and that he obtained the certificate as alleged,
stating that he had that day applied to purchase them. That
the land agento f the district had not been then elected and
qualified to sell; that Taylor entered the sale on the records
of his office; and soon afterwards reported it to thehoard,
which approved the same and recorded it in the records or
lists of land sold by them. which was afterwards transmitted
to the secretary of the state land office, also filed 1n the auditor's
office and by him transmitted to the office of the proper land
agent for the district, and was there before and at the time
of the pre-emption entries made by Bradford and James M
Brewer, as well as when they began their improvements; that
McCauley obtained from the proper land agent of the district
his patent certificate on the eighteenth of April, 1859, and
afterwards assigned the same to plaintiff, who vupon it obtained
the auditor’s deed on the fifth of July, 1801, and another deed
from the governor on the second of February, 1860,

The title of defendants is then set forth, as in their cross-
bill; and the Chancellor thereupon decreed that plaintiffs
had the legal title, and superior equityv. The cross-bill was
distmssed ; the deed of James M. and certificate to Brad-
ford Brewer were canceled; and the plaintiff's title quieted;
and he was declared entitled to possession and rents. As to
the latter, it was referred to the clerk to take proof of their

value, and the value of the improvements made by the Brewers,
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up to the time the original sait began, to wit: the thirtieth of
November, 1859, and the value of the rents since then to the
death of Bradford Brewer, and since. Costs were decreed
against the executors.

At a subsequent term, the clerlz reported that he found
the improvements had been made by clearing and fencing
170 acres In the winter and spring of 1857 and 1858, which
work was worth ten dollars per acre. That from 1858 to 1861
inclusive, the rents were worth two dollars and fifty cents
per acre; from 1862 to 1805 thev had no rental value; from
1866 to 1868 inclusive, they were worth three dollars and fifty
cents per acre. In 1859, three dollars per acre; and that in
1870 the fencing was all destroyed by fire, and the lands had
no rental value afterwards. The account was stated by charg-
ing these rents, and crediting costs of improvement, showing
a balance of$2,295, against defendants,

They made no exception on their part, but upon excep-
tions of plamntiffs, taken on the ground that no rents were
allowed from 1870 to 1876, the whole matter was recom-
mitted to the clerl, with directions to talke further testimony
as to the value of rents and improvements.

In his next report the clerl: adopted the former balance
of rents and added thereto the rents from 1870 to 1876 in-
clusive at two dollars and fifty cents per acre, per annum,
making the whole charge $5.270 To this report the de-
fendants excepted because time had not been allowed them
by the clerk to take proof,; and also because the rents were
allowed from 1870 to 1876 inclusive, and because the rents
for 1876 were included, when the decree had heen pronounced
in July of that year. Upon the first ground the exceptions
were sustained : and the matter a third time committed to the
cierk, with directions to take still further testimony.
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In his next report he finds as formerly with regard to
rents and improvements down to the close of 1865, that from
defective fences, the lands were not then in a condition to rent,
but if kept in repair the lands would be worth from three dol-
lars to three dollars and fifty cents per acre up to the time of
Bradford Brewer's death m 1860

He also reported that Dradford Brewer abandoned or
left the lands, in the year 1866: that his executors never oc-
cupied nor collected rents from the land; that the fences were
all burned in 1870, and never rebuilt.  From all which he finds
the land worth nothing from 1866, and states his account
accordingly from 1858 to 1864 inclusive, omitting from 1861 to
1865 inclusive, and crediting the improvements in full, reduc-
ing the balance to $595.

He accompanted his report with an alternative statement,
tu meet a possible view of the court that defendants should
Le chargeable nwith rents as though the premises had been kept
i repair  Reducing the rent for 1806 to three dollars per
acre he added that for '67, '68 and '6g at three dollars and
fifty cents per acre, and increases the balance at the time of
Bradford Brewer's death to $2,210. From this point the rents
arecorried on down to 1876 inclusive, making aggregate bal-
ance of $5,270, in which there is an obvious clerical error of
¥85, not important to be here considered. Both parties ex-
cepted ; the appellants because the account from 1827 to 1876
inclusive, is founded upon the value of the premises as if in
vood repair, when as it appeared, the attorney of plaintiff
torbade Brewer m 1860 from cutting timber

The court adopted the clerk’'s report up to 1879, the date
of Brewer's death.

A decree to this amount was rendered against the exec-
rtors only, and the defendants all appealed.
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OPINION.

There is in this case little or no question of facts. The
¢quities of the parties must be determuned by the facts and
circumstances existing on the twelfth day of April, 1859,
when Bradford and James M. Brewer obtained, each, his
ratent certificate from the land agent, based upon improve-
wents begun in the winter and spring of 1857 and 1853
These certificates were regularly issued upon what we may
presume was due proof, and must prevail unless the plain-
+iff has shown superior equity.

The history and functions of the old board of swamp
land commissioners have been several times matter of ex-
planation and comment in former opinions of this court;
and need not be explained again here, at any length  Suf-
fice it to say, their principal business was to fix the price of
the swamp lands and conract for their reclamation by levees
and drans, for which they might pay either mn the lands re-
ciaimed, or in the proceeds of the sales thereof. Or, in lieu
of land, any contractor might, at his option, take from the com-
missioners, scrip, representing quarter section tracts: which
~crip was made assignable, and might be located on any of
the unselected swamp lands. .dct of January 6, 1851, secs. 3,
4.5

Any contractor having finished his work and selected
the lands he desired to take, or, having located his scrip,
had only to furnish the numbers of the land to the commission-
ers, and upon their certificate it was the duty of the governor
to execute a deed accordingly, ([7b., sec. 6.)  This, without
regard as to whether or not the lands had been confirmed. No
specific mode of receiving apphication, and no form of certificate
was in such cases prescribed. These were left to be regulated
by the commissioners, in a reasonable manner to effect the
purpose of the act.

More certainty was required in selling for cash. They
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could not sell for less than the fixed minimum price, but
might for as much more as they could get. The certificates
given on such sales were required to set forth the purchase
andd payment, and vpon them alse the governor was required
to execute a deed. (Ib., sec. &) The distinction of the
cases is only important here, as indicating in the act itself a
recognition of a contract right in the contractor, or his as-
signee standing in his place, to have swamp lands, such as he
might select, at the minimum price; whilst the purchaser for
cash was treated as a stranger, from whom any price might
he exacted, or who might be refused altogether.

By a supplemental act of January 11, 1831, they were
directed to lay off the swamp land territory into convenient
districts; to keep an office as some point to be determined
by a majority: to hold meetings every three months, and
oftener 1f necessary; to keep a record of their joint pro-
ceedings; to appoint a secretory and fix his salary. There
were no other restrictions, nor directions with regard to
land sales, made hy statute, until the system was changed
by act of the twelfth of January, 1853. For their own regula-
tion and the convenience and information of the public, they
adopted a series of ordinances, of which 1t has been the habit
to talze judicial notice, not as having the force of law, so much
as being explanatory of transactions. Any actual sale made
by the commissioners. and fully shown, would, 1f not in con-
travention of the statute, be good, regardless of any ordinance.

On the fourteenth of October, 1851, by ordmnance, they
estahlished three land offices for the sale of lands.

Each was to be under the supervision of the commissioner
for the division. By the same ordinance, they agreed to ap-

pomnt an agent for each division “for the sale and entry
of swamp lands within said division,” who was to keep an
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entry of all lands sold for cash, scrip, or taken on account
of work, “to receive and receipt for’ the same, and amongst
other things, to fill up for the purchaser, certificates signed
by all the members of the board, and countersigned hy him-
self. The agents were called sub-commissioners. They were
to make reports of their proceedings to the next regular meet-
ing of the board, and their acts were subject to confirmation,

By another ordinance, of January o, 1852, “the secretary
of the board," or the “commissioner in charge of the divi-
sion,” was directed to issue certificates to all persons who
might apply for lands at their office, where the scrip, etc,
might be filed with the application. It was required that the
certificate should describe accurately the amount of the scrip.
or account for work., This certificate was to be presented to
the board twhen the lands should be confirmed, whereupon a
full certificate of purchase was to be given

By another ordinance, of April o, 1852, it was directed,
that the name of the person filnig scrip should be written
across the face of it 1n red ink, to be evidence upon which
the board might make to him a new 1ssue of scrip, n case
he should wish to change his location, or put his scrip again
upon the market This ordinance, on the fourteenth of April,
was explained to mean, that each of the commussioners was to
have charge of a separate division: and that the secretary
of the board should act for the whole while in session, and
might receive applications 1n any division at the request of the

commissioner having charge, but not otherwise.

This review of the ordinances bearing on this question
has importance only as showing the modes of business adopted
by the board.

The certificates issued to McCauley in this case by Creed
Taylor, the land commissioner for the division at Pine Bluff,
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and by Butts as secretary of the board, on thetwenty-third
of January. 1853. were certainly issued by persons having
authority wunder the board, but they were not strictly in ac-
cordance with the ordinance. They did not describe accurate-
ly, or at all, the amount of scrip filed with the application.
They seem, however, to have been in accordance with the usual
form, as several of like sort have heretofore come to the notice
of this court in swamp land cases. One of them is copied
in the opinion in Gaster's Heirs v. Gaines. 23 Ark.. 712 also.
in Walworth ©. Miles, ib., 653; and others are set forth in

other cases,

They simply express that McCauley had applied to pur-
chase the lands (describing them) in payment for levee work
received by the board. or scrip. The alternative as to the kind
of payment, was probably mserted, in printed forms, to meet
any kind of application.

This court, in Gaster’s case, sipra, held that such docu-
ments was not a certificate of purchase under the act of the
sixth of January, 1851, nor meant to be so. It was only
evidence of a proposition to purchase, and of itself conferred
no title to the lands It showed no deposit of serip, nor ac-
count for levee work actually done and received by the board.
In that case there was no other documentary evidence of
title on Gaster's part, nor any proof of payment, and 1t was
shown that the commissioners had refused to recognize 1t. It
was properly held that Gaster could found no equity on that
against one who afterwards purchased the same lands from the
land agent at private sale. With regard to the certificate, the
court concedes that being “a mere practice adopted by the
commissioners.” the same strictness would not be applied to it
as to a final certificate, but holds it insufficient as failing to
show a substantial sale. The point in that case was left open,
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whether or not proof of payment, made by Gaster, would per-
fect or strengthen his equity.

In the case of ITalworth v. Miles, decided at the same
term, the board had allowed certain estimates for levee worlk
in favor of Miles, upon which he applied for certain lands,
and received one of the kind of certificates now before us,
crediting the price on his estimates. It appeared, however,
that the board, at the same meeting, had canceled the allowance
made to Miles on his estimate. It was held, in this case,
that Miles acquired no title to the lands by his certificate, and
great stress is laid upon the fact that he did not, 1n fact, pay
for them.

In the case of Deloach v, Brownfield, 22 Ark., 344, it ap-
peared that the land agent, Carroll, at Pine Bluff, on the sev-
enth of September, 1853, had in advance of receiving the maps
and plats of the office, issued to Frazier a certificate that he
had applied to him as land agent to purchase certain lands
with scrip. Upon this, W. E. Butts, secretary of the board,
gave him a certificate that he had on that day, twenty-fifth
of December, 1853, purchased and paid for the lands Carroll
did not recerve the maps and platsu ntil the twelfth of October,
1853. '

It was held that Carroll's certificate was void, as 1ssued
before he had power, and the ratification by the board, shown
by Butts’ certificate, was held not to cure it; because, at the
time they confirmed the application and void sale, as it 1s
called, by Carroll, the commissioners themselves had gone out
of power. The point was not decided, but the inference is
that any ratification by the board whulst alive, might have given
title, or an equity.

The case af Branch wo. Muchell, 24 Ark., 431, involves
some questions applicable to this case. Mitchell having taken
a levee contract upon his own hands, and desiring to pre-
empt swamp lands lying in the rear, addressed a letter
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to Taylor, the comumissioner of the division, with a request
that he would enter and secure to him thelands designated.
No certificate from Taylor was put in evidence. The work
for which thelands were claimed had not then been done Tay-
lor, in a memorandum book of sales and entries, which was
afterwards filed and remained in the office of the board. en-
tered these lands as applied for by Mitchell, “for work not
vet received.” It was made to appear that these entries were
afterwards confirmed by the board, and that Mitchell had been
charged with the lands against levee worl afterwards done.

Here was an entire disregard of all prescribed forms,
and yet the court looked to the substance and effect of the
transaction, and held that the letter itself was a sufficient
selection of the lands. It says: “No form is prescribed by
law or by any other ordinance of the commissioners. The con-
tractor was merely required to furmish the numbers to the
commissioners when he should have selected his lands. Of
course some sort of notification was necessary, accompany-
ing the list, to show with certamty that he had selected
these particular lands, and elected to receive them in pay-
ment for his work.”

The case then under consideration was that of a con-
tractor on his own front lands, who had a pre-emption right
by statute to select for his work swamp lands in the rear.
It 1s difficult, however, as to the formula of selection, to
draw any distinction between this case and that of a holder of
scrip for levees or drains, already finished, which he had a
right to locate on any swamp lands he might select.

In this case 1t was held, further, that the commissioners
lhad been made by law the tribunal to confirm or reject
entries or purchases of land in payment for work, against
the decision of which there was no appeal, unless properly
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impeached, and that it was unnecessary to adduce any ewvi-
dence in a collateral case, of the papers upon which they pro-
ceeded Even if 1t were, the court says: "If 1t was mntended
to insist that Mitchell never really built th levees or completed
his work, or that he had defrauded the state: or if it was
meant to rely on any other facts that might avoid the action
of the board 1a settling the amount due to lim, or ratifying his
entries, these matters should have been specially set up and re-
lied upon by way of defense, and would have demanded proof.”
And again 1t says: "The state would be estopped after re-
ceitng payment to object to making title in consequence of any
trivial precedent informality.” It would follow that she could
not make a valid deed to any one else, without some fault of
the person selecting or some evidence of his intention to
abandon, either expressly or implied. The court in that case
held, further, that if after the selectton Mitchell did not finish
the work according to his contract 1t was for the commaission-
ers to apply the remedy, or enforce the penalty, by withhold-
ing his pay, or canceling lis entrees.  That they are presumed
to have acted fairly, regularly, and on sufficient premises, 1n
making the allowance for work, ratifving the entries, and let-
‘ting them remain.

It 1s further settled, by this case, that one who makes
an entry for work done or to be done (and scrip represents
work done) acquires a right as soon as he had made pay-
ment ; notwithstanding he has the privilege reserved of chang-
ing his location. The privilege is personal, and its exercise
requires a motion on his part. Otherwise the contract with
the state remains. This 1s obvious, or the selections would be
of no avail after the commissioners had ceased, as they did,
tn issue patent certificates for other than confirmed lands

It was further held that the entries on the book kept by
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the commissioner (Taylor), whehter that book was large or
small, and whether it was a record or not, were sufficient
to prove the selections and applications noted n 1t, when
the commissioner had sworn that he made the entries cor-
rectly: and that when he filed it in the office of the board,
it became sufficient evidence to the board on which to hase
its certificate.

These principles are all settled upon a careful review
of former decisions. They were by a unanimous court. They
are hased upon natural justice, and recogmzed principles of
equity, and we do not feel disposed to disturb them.

In opposition to these views stands the more recent de-
cision of this court in the case of Pearce v Sanford, reported
in 28 Adrk., p. 235. It is impossible to reconcile that case with
the views of the court upon which the case of Branch v. Mit-
chell was decided. It arose upon an entry i all respects like
this, made by McCauley for Sanford at the same time, the pay-
ment for both made together, and a life certificate taken,

1 Sreamp Land: Certificate of application to purchase, not a contract.
2. Commissioner's report to auditor, of lands sold, conclusive evidence.

The court in that case held, properly, and in accordance
with former decisions, that the. certificate of application did
not itself import a contract, or give any vested nights; and
upon that refused to sustain the title of Sanford against a
pre-emptor standing in the position that Bradford Brewer does
here. We think the court in that case, however, was mis-
taken in holding that the report to the auditor, by the com-
missioners, representing the lands as having been disposed of,
did not have any effect in perfecting Sanford's entry These
reports are evidence in accordance with the former opinion
in Branch v, Mitchell, and being so, are conclusive, unless im-
peached for fraud. mistake, or some other recognized cause

We reach the conclusion, therefore, that McCauley's ap-
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plication to the sub-commissioners to purchase thelands, his
payment for them in scrip, the report of the commissioners
to the auditor that the lands were sold, and the absence of all
mtention McCauley's part to change his selection, gave him
an equity superior to any settler who might after that make an
improvement on the land, and succeed, after its confirmation in
getting an older patent. Every element of a binding con-
tract was complete.

As to laches, it is sufficient to remark that McCauley
could have done nothing further until the lands were con-
firmed By ordinance g9, the commissioners had declined to
issue any patent certificate on these applications until the land
should be confirmed, and all their powers in this respect passing

to the agent. he could not

It 1s remarked in Pence v. Sanford, that the commission-
ers had no right to refuse it. Possibly, but they did. It
would be hard measure to hold a bona fide purchaser responsi-
ble for their mistake, or subject him to the penalties of laches
for not doing an idle thing by requesting it, or a very trouble-
some and expensive thing by suing a mandamus

3 Swamp land records of sales are notice, etc.

The law indicated the source of information regarding
lands sold by the commissioners, and Brewer might have
found, by looking, that the lands he was improving and seeking
to pre-empt belonged to another. The list furnished to the
auditor had been transmitted to the land agent and was in the
office. It showed these lands sold He attempts, 1in his cross-
bill, to attack the sale as fraudulent; but general charges of
that sort are merely idle in the first place, and wholly un-
sustamned by proof. If he chose to take chances, and improve
the lands, blindly, he or his divisees must look for relief to
any one who may be liable from having neglected any duty
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by which they may have been misled, if any such can be
found.
The Chancellor did not err in confirming the title in

Hall's heirs, and in removing thecloud.

DAMAGES.

Appellants contend, 1n their brief, that there 1s error in
the decree as to rents. They urge, that theevidence shows
all the improvements to have been made by appellant’s testator,
and that all the rents accrued from these improvements  They
refer to the rule for estimating rents on recovery of lands,
laid down in Swmmers and TWife v. Howard, 23 4iv., 490.

That case, like this, was begun in ejectment, to which
there was an equitable answer, and reply on transfer to the
equity docket. But, unlike this, it was there held on decree
for plamtiff, that the defendant, under the circumstances, was
entitled to the full value of the miprovements made by him,
and the return of his purchase money less the rents, and a
lien on the property until he might be fully reimbursed As
to the rents with which he was to be chargeable, the court
said thy should be only such as the property would have yield-
ed without the improvements. (Otherwise he would be charged
with the use of what was his own. It was a case af estoppel
from standing by and seeing improvements made, and such
improvements made, by implied assent. are not in equity the
property of the owner of the land, but of him making them.
This is the case of a recovery from a stranger, and although
a court of equity will permit him to set off the value of perma-
nent improvements against rents, the same rule as to estimating
these rents does not apply, inasmuch as neither in law noh
equity are the improvements considered his own.

We decline to lay down, for the present, any particular
rule for estimating damages by way of rents and profits for
wild lands taken wrongfully and improved and used for a
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serites of years. These lands, if fertile, have a value in a
wild state. They maye be leased and rented, as thy are for
the purpose of bemng cleared and cultivated, and it would be
unjust to hold that a stranger might seize, clear, cultivate and
derive large profits from them. and, on being dispossessed
after long litigation, pay nothing because the lands in a wild
state, would have, 1f kept so, been of no rental value. This
question was not made in thecourt below, by any of the ex-
ceptions taken to three different reports of the clerk acting
as Master, and we will not entertain it here for the first time
on appeal Not that we are precluded from looking through
the whole case upon an appeal in equity and correcting any
error in any part of the record, whether excepted to at the
time or not  But because 1n chancery proceedings questions
must be presumed to have been waived sub silentio, which, if in-
sisted upon at the time, might have led to a different result,
and avoided future expensive proceedings. For instance, 1
this case, concedmg that the defendants had the right to the
application of the rule of damages, in estimating rents and
profits for which they now contend, they might have maved for
it to be included in the original directions, or should have done
s0 on the recommitment of the report, or objected by exceptions
to the report on this ground.

The report upon which the decree was rendered, as to
the amount, seems fair, and equitable—reaching ahout such
results as would be calculated upon by one who had a good
piece of land to rent to one willing to clear and culdvate it.
The value of the rents on the place as improved are talken,
and the occupant is allowed the full expense of putting them
in fit condition.

The decree for money is against the executors of Brad-
ford Brewer alone, and binds only them and Sarah Brewer




36 Ark.] NOVEMBER TERM, 1880. 355

as to the title of the land. It carries whatever title Brad-
ford Brewer had in law or equity to the whole tract, or
rather recognizes the superior equity of Hall's heirs, and
brushes away all claims or pretenses of title to any port of
it which can be set up by Sarah Brewer or Bradford Brew-
er's execiitors, '

The heirs of Rradford Brewer are not bound, not heing
parties, but the devise of all that was entered by him, to
Sarah Brewer, Is sufficient in this case to dispense with them
as essential parties,

James M. Brewer, as an individual, was not in posses-
sion of the land at any time, as it appears, after his entry.
Whatever rights he may have to the southwest quarter of
the section, he is not a party necessary to the determination
o fthe question between Hall's heirs and the executors and
devisee of Bradford Brewer. As to the latter, the statute
did not bar, as this snit was begun within a year of the (is-
missal of the former one.

Before submission, on suggestion of the plamntiff's death,
his heirs were made parties.

We find no error in the proceedings.




