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J . Johnson v. The State 

J. JOHNSON V. THE STATE, 

I: CRIMINAL PLEADINC	Indictment for "fclo tiy 
It is inaccurate pleading to charge one with felony, instead of naming 

the particular offense intended to he charged ; but if the particular 
offense be made distinct and certain by the statement of the facts 
and circumstances of its commission, the indictment is sufficient, 

2 FALSE PRETENSE Character of the deceit 
It is not necessary that the false pretense should be such as is cal-

culated to deceive a person of ordinary prudence or caut on It is 
as criminal to defraud the unwary as the wary. 

3, INSTRticrioN	 Inapplicable to the facts, not admissible, 
An instruction w hich is inapplicable to the evidence should be refused, 

APPEAL from Pope Circu t 'Court, 

Hon_ W. D. jAcowAy , Circuit judge. 

Idus L: Fielder, for appellant 

The indictment failed in certainty in setting out the false 
pretenses. Gantt's Digest, secs: 1780, 1837; I Chittv Chint: 

Law, 140 ; Arch (Trim, Law, 289 13 Wend 322, Burrow v 
The State, 12 Ark:, 65: Compare the indictment with that in 
People v. Johnson, 12 John: (IV: Y.) Repts., p: 292 , see, also, 
People r Williams, 4Hill (IV Y.) ; People v. Babcock, 7 
John: (1 V: Y.), 201 ; McKenzie v, The State, it Ark , 5q4 

Defendant did not misrepresent his status He was in the 
employment of Kiger. A naked lie is not necessarily a false 
pretense, and indictable: One must falsely assume an authority, 
right, claim or ownership, and fraudently represent the exist-
ence thereof, for the purpose of defrauding. Authorities supra, 
and Wharton's Am, ("rim: Laze, 634 and 636,
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The "other" false pretenses, alluded to in the statute, 
must be of like nature to those specified Lambert v People, 

Cow:, 507. See South Carolina cases on inducing persons 
to gamble. Dudley's L: & E. Repts:, 275; Mills. Const, (S: 
C.), 350. i Bay (S. C.) Rep., 353, 

C. B. Moore, Attorney General, for appellee : 

Argued generally in support of the instructions of the 
court, distinguishing this case from that of Burrow v. The 
State, in 12 Ark:, p: 65. 

HARRISON, J. John Johnson was tried and convicted in 
the Pope circuit court, of obtaining goods under false pre-
tenses, and his punishment assessed by the jury at two years' 
imprisonment in the penitentiary He moved for a new trial, 
which was refused, and then in arrest of judgment, and that 
motion was also overruled: He appealed. 

The indictment was as follows 

"IN THE POPE CIRCUIT COURT, 

"THV STATE oF ARKANSAS 
against	 Indictment: 

J OHN JOHNSoN: 

"The grand jury of Pope county, in the name and by the 
authority of the state of Arkansas, accuse John Johnson of a 
felony, committed as follows, to wit 

"The said John Johnson, on the nineteenth day of July, 
A. D: ISSo, in the county and state aforesaid, unlawfully, fel-
oniously and designedly, did falsely pretend to one D. M. 
Mourning, that he, the said John Johnson, was then in the 
employ of one W. R, Kiger. and was then sent by the said 
W. R. Kiger to the said D. M. Mourning, for one pair of 
shoes ( the said W R. Kiger then and long before being
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well known to the said D. M. Mourning and G. H. Mourn-
ing, in their business and way of trade as merchants I, by 
reason of which said false pretenses, the said John John-
son, did, then and there, unlawfully obtain from the said 
D M Mourning, one pair of shoes, of the value of two dol-
lars and twenty-five cents, of the joint goods and chattels of the 
said D: M. Mourning and G. H. Mourning with intent then 
and there to cheat and defraud them, the said D. M. Mourn-
ing and G: H Mourning, of the same, whereas in truth, 
and in fact the said John Johnson was not then sent by the 
said W. R. Kiger to the said D. M. Mourning for the pair 
of shoes aforesaid. Against the peace and dignity of the 
state of Arkansas: 

The evidence is thus stated in the bill of exceptions 

It was proven that on the nineteenth dav of July, 188o, 
D. M. Mourning and G. H. Mourning were partners doing 
business as merchants under the firm and style of Mourn-
ing & Mourning, at the town of Atkins in Pope county. 
That one W. R. Kiger was a customer of theirs and had an 
account with them. 

That at the time and place aforesaid the defendant went 
to the store of Mourning & Mourning, and told D. M. Mourn-
ing that he had just met Kiger about three or four hundred 
yards from the town, and he had told him that he wanted a 
pair of shoes , that Kiger felt in his pocket for pencil and 
paper with which to write an order for him to get the shoes, 
but had none, and Kiger then told him to go to him, the said 
D. M. Mourning, and tell him that he, Kiger, said to let him 
have a pair of shoes and charge them to his account. That 
relying on said representation by the defendant, D. M. Mourn-
ing let him have a pair of shoes worth two dollars and twent y-
five cents, which were of the property of the said D. M. Mourn-
ing and G H. Mourning. That Kiger had , not told the defend-



36 Ark.]	 NOVEMBER TERM, 1880	 245

J Jnhticnn v The State 

ant to get the shoes, and his representations to Mourning were 
all false. That when he let him have the shoes D: M. Mourn-
ing had but little acquaintance with the defendant and only 
knew him as a hired man that had been working for Kiger, and 
that after getting the shoes the defendant started off and was 
captured next morning several miles from Atkins: 

The defendant excepted to the following instructions given 
for the state 

"1. If you believe from the evidence that the defendant 
represented to D. M. Mourning that he was in the employ 
of W: R Kiger, and was sent by him to said Mourning for a 
pair : of shoes to be charged to his, Kiger's, account, and by 
means of such statements obtained the shoes from him : that 
the statements so made were false, and knnwn by the de-
fendant to be so ; and were made by him designedly, and 
for the purpose of obtaining the shoes wrongf ully, then, he is 
guilty of obtaining them by false pretenses. 

"z: It was only necessary in order to constitute the of-
fense charged against the defendant, that the false pretenses 
used by him to obtain the shoes were such, considered with 
all other surroundings, as induced D. M. Mourning to de-
liver the shoes to him, and that he did obtain them by such 
means.

"3. If you believe from the evidence that the defendant 
did at any time within three years next before the finding 
of the indictment, in Pope county, by false pretenses, know-
ingly and designedly obtain from D. M. Mourning one pair 
of shoes of greater value than two dollars, of the gnni1R and 
chattels of them the said D. M. Mourning and G. H, Mourn-
ing, with the intent to defraud them, you will find him guilty 
as charged, and assess his punishment at imprisonment in the 
penitentiary not less than one nor more than five years. 

"4. If you believe from the evidence that the defendant.
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did, at any time within one year next before the finding of 
the indictment, in Pope county, by false pretenses knowingly 
and designedly obtain from D, M Mourning one pair of shoes 
of the value not exceeding two dollars, of the goods and chat-
tels, of them the said D. NI, Mourning and G. H. Mourning, 
with intent to defraud them, you will find him guilty and as-
sess his punishment at a fine not exceeding three hundred 
dollars and imprisonment in the county jail not exceeding one 
year." 

The court refused to give the following asked by the de-
fendant : 

"1. The jury must believe from the evidence, before it 
can convict the defendant of the crime charged against , him 
in the indictment, that he not only obtained the shoes by 
falsely representing to a M. Mourning that,Kiger author-
ized him to get them on his credit, bat must further be-
lieve that such representation was made under such circum-
stances as would be likely to impose on a person or ordinary 
caution and intelligence. 

That they must not only believe such representa-
tions to have been false, but that they at the time related 
to a then existing state of facts, or they will acquit the de-
fendant. 

"3. And that they must believe that such representa-
tions were not only falsely made, but were the operative cause 
of the transfer of the shoes from Mourning to the defend-
ant."

The motion in arrest of judgment, which was upon the 
ground that the facts stated in the indictment did not con-
stitute an offense, was properly overruled: 

inimul Ffruding : Indictment for felony, 
The use of the generic term felony instead of naming the 

particular offense it was intended to charge the defendant with 
the commission of, we condemned as inaccurate and objection-
able in Lacefield v. The State, 34 A rk,, 275 ; but we held in that
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case, that as the particular offense intended to be charged was 
made distinct and certain hy the statement of the facts and 
circumstances of its commission, the indictment was good ; the 
charge in this ease was by the same means made sufficiently 
specific and certain ; and the motion in arrest of judgment was 
therefore properly overruled. 

2 False Fretertsc	 Character of the deceit. 

The grounds of the motion for a new trial, were the givin,2- 
of the before-mentioned instructions for the state ; the refusal 
to grve those asked by the defendant ; and that the verdict was 
contrary to the evidence. 

It is not necessary, as stated in the first instruction asked 
hy the defendant, that the false pretense should be such as 
is calculated to deceive a person of ordinary prudence or cau-
tion.

Mr. Bishop says : 'Practically, it is impossible to esti-
mate a false pretense, otherwise than by its effect, It is 
not an absolute thing, to be handled and weighed as so 
much material substance , it is a breath issuing from the mouth 
of a man, and no one can know what it wifl accomplish, Py-
cept as he sees what in fact it does_ Of the millions of men 
on our earth there is not one who would not be pronounced 
by the rest to hold some opinion, or to be influenced in some 
affair, in consequence of considerations not adapted to af-
fect any mind of ordinary judgment and discretion: And no 
man of business is so wary as never to commit in a single in-
stance, a mistake such as any j ury would say on their oath. 
could not he done by a man of ordinary judgment and dis-
cretion: These things being so, plainly a court can not, with 
due regard to the facts of human life, direct a jury to weigh a 
pretense, an argument, an inducement to action, in ,any other 
scale than of its effect." (2 Bish, (Trim. Law, sac. 436, ) It is 
as criminal, certainly, to defraud the unwary and unsuspecting
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v. The State, I Tex: Ct. App: 314: 

3, Instruction : Inapplicable to facts, not admissible: 
The second instruction the defendant asked, was inappli-

cable to the evidence there was nothing in it tending to show 
that the false pretense had any relation, but to a state of exist-
ing things , and the third was embraced in the first instruction 
given for the state: They were all therefore properly re-
fused

It was not proved, as averred, that the statement of the 
defendant that he was in the employ of Kiger was false, 
but the proof of one false pretense is sufficient: The verdict 
was fully sustained by the evidence. 

The judgment is affirmed.


