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Young v. Harris,

Youne v. Hakgris.
1. SeECIFIC PERFORMANCE . Purchase payable in services. Part per-
formance.

A purchaser of land at a fixed price, payable in services for a definite
term, 1s entitled to credit, 1n a suit for specific performance, for so
much of the term as he serves, and the vendor can not apply the
credit to another account.

2 Venpor's LiEN: Specific performance:  Furchase money payable
o scrvices.

Though a vendor's lien can exist only for unpaid purchase money, yet

is agreed shall be paid in personal services, or in another's note, it
exists and may be enforced, if the note he not delivered nor the
services rendered.

APPEAL from Lonoke Circuit Court in Chancery.
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Trimble & Chapline for appellants :

The receipt for purchase money, being without mistake
or surprise, 1s conclusive of its recitals, g Conn, 401, and
cases cited. Unless the receipt is purely such, and not con-
tracted. 33 Jowa, 28, 27 Penn. St., 151.

Harrisow, J.  This was a suit in equity by Walton Harris
against Louisa Young. to enforce a vendor’s lien

The complaint alleged that the plaintitf, on the twen-
ty-fifth day of August, 1874, sold and conveyed to the de-
fendant a certain described lot in the town of Lonoke, at
the price of $300. That, although the purchase money was
acknowledged in the deed to have heen receved, 1t was naot,
in fact, paid; but the defendant agreed that for $zoo of it,
she would turn over to him, so soon thereafter as she should
perfect the title to a lot she had sold them, a note on Thompson
& Brother for that amount, and for the remainder would serve
him one year as a house servant.

That she had not delivered, but refused to deliver or let
him have, the note, and that before the end of the year. she
quit and abandoned his service, and had only served a few
months of the time; and while in his service, she bought goods
at his store, on a credit, to more than her wages or the value
of her services, The answer of the defendant denied that
the recital in the deed, that the purchase money was paid, was
untrue, or that any part of it was to be paid in a note of
Thompson & Brother, or that any part was to be paid in ser-
vice by her ; but averred that it was paid at the time of the pur-
chase, as recited 1n the deed.

The evidence was as follows:

The plaintiff, in his own behalf, testified that the de-
fendant owned a lot in the rear of Thompson & Brother's
store, which they wished to buy, and they requested him
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to use his influence with her to get her to sell it to them.
She consented to let them have 1t, if he would let her have
the lot in controversy, saying she would not sell herself out
of a home and have no place to go to. By his agreeing to
let her have the lot, she sold hers to Thompson & Brother,
She sold to them for $250, and they paid her $50 in cash,
and gave her their note for $200, and he sold to her for
$300, and she agreed to let him have as payment of so much,
the note on Thompsen & Brother, and for the remainder, to
serve him a year as house servant; or, if she failed to perform
the service, to pay him $100, the remainder of the price. That
she stayed with and worked for him about three months, and
then quit and went away and never returned; and while she
staved with him, she purchased a number of things he had to
pay for, and that he had never received in any way a dollar
for the lot

R. S. Dadson, a witness for the plaintiff, testified that
he was the officer before whom the acknowledgement of the
deed was made. That the plaintiff and defendant came into
his office together, and the plaintiff remarked to him 1in her
presence, that a satisfactory arrangement had been made be-
tween them, but nothing was said about the purchase money,
and the defendant paid the fee for the acknowledgement.

R. S. Thompson also testified for the plaintiff, that he
was a member of the firm of Thompson & Brother, and that
in 1874 they bought a lot in Lonoke from the defendant, for
which they paid her $250.

They, at the time of the purchase, which was on the twen-
ty-first day of August, 1874, four days previous to the date
of the plaintiff's deed to the defendant, paid her $50, and she
executed to them a bond for title; and in October following
she made them a deed, when they gave her their note for $200,
the remainder of the purchase money, which note they paid to
her in March, 1877. When first spoken to about selling the lot,
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she refused to sell unless she could buy ancther house and lot
She bought other property afterwards from the plaintiff, and
the witness understood from her that she wanted to buy
another house with the money for which she sold hers

James C. Nauny, a witness for the defendant, testified
that he heard the plaintiff say, in November or December,
1875 (the suit was commenced on the first day of October,
i875), that the defendant had a heap of money deposited with
him in his safe. He testified, also, that he, in March or Apnl,
1876, heard the defendant ask him why he had brought suit
agamst her, and did he not know that she did not owe him
anything ; and he told her that she did not owe him a cent in
the world, and that he brought the suit because she had aban-
doned him, and if she would go back and live with lum he
would withdraw it.

The court, upon the hearing, found that the purchase
money had not been paid. and that it, with the interest, amount-
ed to the sum of $356.35, and rendered a decree in favor of
the plaintiff for the same, and of foreclosure and sale.

The defendant appealed,

1 Specific Performance Price payable 1n services  The vendee en-

titled to credit for part performance

The finding of the court that the purchase money was
not, as recited in the deed, paid when 1t was executed, was,
we think, in accordance with the weight of the evidence, but
we are of the opinion that the defendant is entitled to a credit
for the time she served as a house servant, and 1n proportion
to what she was to be allowed had she served the entire year.
The service was rendered in pursuvance of her agreement in
the purchase of the lot, and in part payment for it, and the
plaintiff was not entitled to have it credited on the account
for goods.

As near as can be determined by the evidence she served
three months, and should be credited with $25.
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The note of Thompson & Brother was not to be delivered
unti] she perfected the title to the lot sold them, which does
not appear to have been done before the first of October
following  After allowing for the service, there was due $75.
Interest should have been computed on $200 from the first dav
of October, and on the remainder from the twenty-fourth day
of November, 1874, and the decree should have been rendered
for the amount, $325 o8
2 Tendor's Lien: Specific performance, where price payable in ser-

Vices

Whulst it 1s true that a vendor's lien can have no existence,
except for a debt for unpaid purchase money, yvet if the land
is sold for a price or consideration in mioney which it is agreed
may be paid in the note of a third party, or in personal service,
it exists, and may be enforced, if the note 1s not delivered or
service rendered. Harvey v. Kelly, 41 Miss., 400; Plowman
v, Riddle, 14 Ala., 165,

The decree is reversed, and a decree will be rendered here
as above indicated, to be executed by the court below.




