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Lyerly v The State

LyErLy v. THE STATE.

CriniiwaL Law . Cohubiting as husband and wife.

To constitute the offense of cohabiting as husband and wife, it is
not necessary that the parties claim to be husband and wife. If they
live together in the same house, in like manner as respects bed and
hoard, as marks the intercourse between husband and wife, they, n
the sense and meaning of the statute, cohabit as husband and wife.

APPEAL from Mississippi Circoit Court.
Hon. L. L. Macg, Circuit Judge.
Thomason & Edington, O. F. Lyles, for appellant :

Proof did not sustain the verdict, or show the crime as
defined by statute. 16 Adrk., 566; 32 drk., 191.

Henderson, Attorney Geuneral. contra.

Harrrsow, J. J. B. Lyerly was tried upon an indictment
against himself and Jane Duncan for cohabiting together as
husband and wife, without being married, and convicted and
fined fifty dollars. He moved for a new trial, upon the ground
that the conviction was contrary to law and evidence. His
motion was overruled, and he excepted and appealed. The in-
dictment was found at the November term, 1878,

Moody, a witness for the state, testified—that some time
m the spring of 1878, he, at the request of Lyerly, brought
Jane Duncan to his (Lyerly’s) house to work for him. The
witness lived three or four months at Lyerly's and in the neigh-
borhood during that year. Lyerly and Jane Duncan slept in
the same room. There were three beds in the room. He had
often gone into the room after they had retired, and always
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found them occupying different beds Lyerly, with one of his
children, in one—she, with her child, in another, and two little
girls in the other. Lyerly often told him that he hired her to
cook for him, and that he gave her a dollar a week and boarded
her little girl; and the witness knew that she did work for him
—that she cooked, washed and worked about the house gener-
ally—they were not married to each other; and Lyerly did
not claim her as lis wife, nor demean himself towards her as
such. Jane Duncan had two children, and Lyerly often told
him he was the father of them—and he told him he had inter-
course with her, but he said he always gave her credit for it
Lyerly and his wife were at the time separated. And Mec-
Veigh, another witness for the state, testified, that he had a
conversation, in 1878, with Lyerly, in which he told the wit-
ness, that 1f he should be indicted for unlawful cohabitation
with Jane Duncan, he was not afraid of it., as she was at his
house only as a hired servant, and that when he had sexual
intercourse with her, he always gave her credit for it on his
bool: which was all the evidence in the case The evidence,
we think, was sufficient,

Cohabitation,

Although the first witness said that the appellant did not
claim the woman as his wife and did not demean himself to-
wards her as though she were his wife, yet they were living
together in the same house, and in a relation to each other
as if they were married. We repeat what we said in Sullivzan
v. The State, 32 Ark., 187: “We do not think it necessary
that the parties should claim to be husband and wife. If they
live together 1n the same house, in ltke manner as respects bed
and board as marks the intercourse between husband and wife,
they, in the sense and meaning of the statute, cohabit as hus-
band and wife " The law seeks not alone to prevent the false
assumption of the maryiage relation, and to prohibit the pub-
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lic scandal and disgrace of such immoral connections. but also
to preserve and promote the institution of marriage, upon which
the best interests, and, indeed, the existence of society depend.

We find no error, and the judgment is affirmed.




