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Evaxs v. PagrrorT, administrator et al.

Brrrs oF REVIEW.—Decrees in Chancery are reviewed on two grounds only;
For error of law apparent upon the face of the decree, without further
examination of matter of fact; and new matters arising after the decree.

Error APPARENT.—By error apparent upon the face of the decree, is to be
understood, that it so appears, by a comparison of the decree with the
bill, answer and other proceedings.

WHEN NOT ALLOWED—Where complainants’ bill charges such facts as
entitle him to relief, and no facts are recited in the decree, as estab-
lished, there is nothing in the decree or the record upon which error can
be predicated, or out of which it could pessibly arise, as a foundation
for a bill of review.

WHEN PERMITTED—new maiter, etc.—To authorize a bill of review for
new matter, it is required to be “mew matter or evidence, which hath
come to light after the decree, and could not possibly be had or used at
the time when the decree passed.”

Appeal from St. Francis Circuit Court.
Hon. Wirriam Story, Circuit Judge.
Brown & Lyles, for appellant.

We submit that it is not necessary to obtain leave of the
court, before a bill of review for error of law apparent on the
face of the decree, is filed. Sec. 405, Story’s Com. Eq. (4 ed.)

“Tt may ve brought upon error of law appearing in the body
of the decree itself. A bill of this nature may be brought without
the leave of the court previously given.” Willford Ch'y PUd
(6th Ed.) 102, and note citing, Webb v. Pell, 1 Page’s Ch. R.
564 ; Edmondson v. Manley’s hewrs, 4 J. J. Marsh, 500; Blight
v, Mcllvay 4 Monroe, 145.

“A bill of review, brought to review a decree for error appar-
ent on the face thereof, may be filed without the leave of the
court.” Daniels Ch. Pr. ¥1729. If a bill of review is filed
without leave in a case requiring it, it may be dismissed on
motion, Carrol v. Parram, 1 Bland, 125.
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Watkins & Rose, for appellees.

The granting of a review is not a matter of right, but of
sound discretion in the Chancellor. Hughes v. Jones, 2 Md.
Chy. Dec. 289 ; Pfelz v. Pfelz, 1 Ib. 455 ; Hargroves v. Lewts, T
Geo, 110; P. & M. Bank v, Dundas, 10 Ala. 661; Massie v.
Graham, 3 McLean, 41; St. Eq. Pl. sec. 417. As to the newly
discovered evidence the bill could not be filed without the
previous leave of the court. Webb v. Pell, 1 Paige, 564 ; Lan-
sing v. Albany, Ins. Co. Hopk. 102; Kenon v. Williamson, 1
Hay. 350; Caller v. Shields, 2 Stew. & Port. 417; Burch v.
Scott, 1 Gill & J. 393. The newly discovered evidence must be of
some new fact not before put in issue, and not merely correla-
tive. Respass v. McClanahan, Hard, (Ky.) 346; Lawson v.
Moore, 1 Texas, 22 ; Vaughan v. Ham, 6 B. Mon. 838 ; Tharp
v. Cotten, 7 Ib 636 ; Caller v. Shields, 2 Stew. & Port, 417, Any
error of law or of judgment not palpable on the face of the de-
cree and of the pleadings in the cause, could have been corrected
by appeal, but not by bill of review. On bill of review the court
will not examine the evidence on which the decree was based.
Garrett v. Moss, 22 I1l. 363 ; Laum. v, Stingley, 3 Clarke (Iowa)
514 ; Wenchester v. Winchester, 1 Head, 466 ; Eaton v. Dickin-
son, 8 Sneed, 401; Foy v. Foy, 25 Miss. 207.

HAarrison, J.

The appellant exhibited his bill of complaint in the St.
Francis circuit court, against the administrator and heirs of
James P. Nimmo, deceased, and George B. Hotchkiss, in
which he set up a vendor’s lien, reserved in the deed of con-
veyance, upon a tract of land of which the said James P.
Nimmo died seized, purchased by him from one George W.
Seaborn, the guardian of the said George B. Hotchkiss, then a
minor, and a right to be subrogated for the vendor thereto, on
account of having, as the security of said Nimmo, whose estate
was insolvent, paid the obligations given for a portion of the
purchase money, and praying a foreclosure of the lien for his
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benefit. The deed, together with the record of it, was alleged
to have been destroyed by the burning of the recorder’s office.

The administrator answered and admitted all the allega-
tions of the bill except that in relation to the reservation of
the lien, which he denied to be true, and the heirs, who were
infants, answered by their guardians ad lifem, and denied any
knowledge or information of the matters contained in the bill
and called for proof. George B. Hotchkiss did not answer or
make any defense. Replications were filed to the answers, and
upon the hearing the court dismissed the bill for want of
equity.

To review and reverse the decree the plaintiff filed this com-
plaint, which assigns as grounds therefor, First: That the sale
created a lien upon the land for the unpaid purchase money,
which the guardian could not waive or release, and the com-
plainant, as the security of the purchaser, paying the obliga-
tions, it was apparcnt upon the record that he was entitled to
be subrogated to the right of the lien, and to the relief he
prayed, and that the court manifestly erred in-dismissing his
bill.  Secondly. That the complainant’s solicitor omitted to
prove, which he could have done had he propounded the ques-
tion, Ly the said George B. Hotchkiss, whose deposition was
rcad upon the hearing, that a lien was reserved in the deed,
which omission was net observed until at the hearing, and
that since the making of the decree he had discovered that he
could prove the fact slso by the said George W. Seaborn, and
alsc learned that he himself was a competent witness.

The administrator demurred to the complaint as showing
no ground for review, and upon argument the demurrer was
allowed and the complaint dismissed.

There are but two cases in which the decree of a court of
equity may be reviewed, and these, as settled by the first of
the ordinances in chancery of Lord Bacon, respecting bills of
review, never since departed from, are: error of law appearing
upon the face of the decree, without further examination of
metters of fact, and new matter arising after the decree.
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In England, the decree recites the substance of the proceed-
ings, and the facts on which it is founded, but in this country,
the bill, answer, and other pleadings constitute the record,
and there can be no necessity for embodying the substance of
them in the decree. We are, therefore, to understand by error
of law appearing upon the face of the decree, that it so appears
by a comparison of the decree with the bill, answer, and other
proceedings. It is the established doctrine that the error ap-
parent upon the decree must arise out of the facts admitted by
the pleadings, or recited in the decree as settled, declared or
allowed by the court; and there is a marked distinction be-
tween such error and error in the decree, “The latter descrip-
tion,” says Lord Erpox, “does not apply to a merely erroneous
judgment; and this is a point of essential importance; as if I
am to hear this cause upon the ground that the judgment is
wrong, though there is no error apparent, the conscquence is,
that in every instance a bill of review may be filed; and the
question, whether the cause is well decided, will be argued in
that shape; not whether the decree is right or wrong on the
face of it. The cases of error apparent, found in the books,
are of this sort; an infant not having a day in court to show
cause, etc., not merely an erroneous judgment.”  Perry v.
Phelps, 17 Ves., jr. 178.

None of the allegations of the bill were so admitted in the
pleadings as to dispense with proof of them. The heirs ad-
mitted nothing, nor were they, being infants, capable of mak-
ing admissions that would bind their interests.

Then, if the complainant’s bill charged such facts as entitled
him to relief, a question not before us, nor considered by us,
as proof was required, and no facts are recited in the decree as
established, there was nothing in the decree or the record upon
which error might be predicated, or out of which it could pos-
sibly arise as a foundation for a bill of review. The other
ground assigned is equally untenable, No mnew fact, or evi-
dence, which might not have been known by the use of ordi-
nary diligence, is alleged to have been discovered, and the
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omission to prove, upon the examination of a witness, a mate-
rial fact directly in issue, which could have been done, if he
had keen interrogated in respect to it, or neglect to procure the
testimony of other persons who were most likely to kmow it,
to the same fact, when not prevented by causes or circumstan-
ces beyond the parties control, certainly can be no ground for a
review of a decree.

To authorize a bill of review for new matter, the ordinance,
before referred to, requires it to be “new matter, or evidence
which hath come to light after the decree, and could not possi-
bly be had or used at the time when the decree passed.” A bill
of review for such cause cannot be brought as a matter of
course, but application for leave to file it must be made to the
court, and such leave will not be given unless it clearly appears
to be within the rule established by the ordinance.

Decree affirmed.




