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MANDAMUS—Statute superseded by Code—Chapter 88, Gould’s Digest is no
longer in force being superseded by chapter IV, of the Civil Code.

WHEN AND FOR WHAT WILL LIE.—Mandamms never lies to control judicial
diseretion, it only lies to compel the performance of a publie duty, and
only then when there is no other legal remedy.

PUBPOSE OF WRIT OF—The writ cannot be used to establish a right, but
may be used to'enforce a right after it is once established.

Petition for Mandamus.
Garland & Nash, for petitioners.
McCrure, C. J.

This is an application, to this court, for a mandamus against
the Hon. Hexry B. Morse, judge of the circuit court of Chi-
cot county, to compel him to grant an injunction restraining the
collector and treasurer of Chicot county from receiving certain
serip.
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Hays and others prepared what may be called a complaint
in equity, with a prayer for a perpetual injuncton, as to cer-
tain parties therein named, and presented the same to J udge
MorsE, at chambers, and asked for a restraining order or tem-
porary injunction, against the parties named, until the cause
could be heard on its merits. Judge Morse refused to grant
the temporary restraining order, and an application is now
made, to this court, for a mandamus to compel him to grant it.
The question now arises, “Will this court award a mandamus
under such circumstances ¥ We emphatically say, no! Be-
fore the adoption of the Code, under the provisions of section
six, of chapter 88, of Gould’s Digest, a mandamus was author-
ized to be issued against a cireuit judge or a circuit court, that
refused to grant an injuncton, by any judge of this court, or by
the court itself; but chapter 88 of Gould’s Digest is no longer
in force, it being superseded by chapter IV, of the Civil Code.
Mandamus never lics to control judicial discretion; it only lies
to compel the performance of a public duty, and only then,
when there is no other legal remedy. Mandamus cannot be
used to establish a right; but may be used to enforce a right
after it is once established. It will lie to compel a judge or
other person to perform a duty enjoined by law; but it will not
be used to control the discretion of a judge or other officer
vested with discretion. To illustrate, it will lie to make a judge
bold a court at the time preseribed by law, but it will not di-
rect what the judge shall do, when his court is once opened. The
reason for this is, that when the court is once opened and i
proceeds to act, that its action can be corrected by a writ of
error, or appeal; and it is a general rule, that mandamus will
not lie where the matter complained of can be corrected by a
writ of error or by appeal.

Under chapter 88, of Gould’s Digest, “the circuit court, in
term time, or any judge thereof, in vacation,” was the only
power in the State that could grant an injunction, but it is not
so now. A probate judge, a circuit judge, or a Judge of the
Supreme Court, are authorized to grant an injunction, when
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it appears from the complaint that the plaintiff is entitled to the
relief demanded. In the case now before us, it appears that
the circuit court judge is of the opinion that the complainant is
not entitled to the relief demanded, upon the showing made
by the complainant. This refusal does not leave the party rem-
ediless under the Code, as it did under chapter 88, of Gould’s
Digest, because, after the probate judge of the county, and the
judge of the circuit, has refused, there are five Supreme Judges,
any one of whom have the power to grant an injunction until
the cause is heard on its merits. These things being true, it will
at once become apparent to the most casnal observer, that the
party now asking for a mandamus is not without a remedy.
This point being conceded, this cause comes within the general
rule which declares that mandamus will not lie where there is
another remedy. It may be asked what the applicant for an in-
junction can do, if the probate judge, circuit judge, and the
Supreme Judges all refuse to grant the temporary restrain-
ing order. The reply is, that the provision of the Code fur-
nishes ample remedy in such a case, as was furnished by chapter
88, of Gould’s Digest, for if no one of the Supreme Judges
would grant the temporary restraining order, it is not at all
likely they would award a mandamus to a circuit judge to com-
pel him to do it.
Mandamus is denied.




