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Harrop vs. MYERS ET AL,

Marriage does not give a female infant a capacity to convey real estate,
and our statute (secs. 10, 21, ch. 37, Gould’s Dig.) enabling a married
woman to convey her land relieves her only from the inability to con-
tract which marriage attaches to her.

Where the husband and wife unite in the conveyance of the real estate
of the wife, who is an infant, she may, during the life of her husband,
invoke the aid of a court of chancery to cancel the deed so far as it
affects her interest and that of her heirs. but it will be good to convey
the interest of the husband during their joint lives, that is, his right to
the rents and profits. and of course, the possession, and his rights by
curtesy if he survive her.

On a bill to cancel a deed of land on account of the infancy of the grantor,
the plaintiff cannot be met by the defence of a purchase for a valuable
consideration without notice of the infant’s claim.

Appeal from Prairie Circuit Cowrt in Chancery.
Hon. Jomx J. Crexpextx, Circuit Judge.

Williams & Williams, for the appellant.

At common law an infant feme coveret could not convey her
lands by fine and recovery. She must be of full age. See the
case of Charnock & wife vs. Worslev. Croke Eliz. 129. TFitz.
Nat. Bre. 21 D.; 4 Com. Dig. Fine H.

The legislature did not intend by the act authorizing mar-
ried women to convey their real estate (ch. 87, Gould’s Digest
secs. 10, 21,) to confer an ability to contract; but only in-
tended to remove a disability. This disability is coverture, not
infancy. The following cases are referred to as authorities
directly in point, and decided upon statutes preciselv similar
to our own.- Sandford vs. MecLean, 3 Paige 117; Youse vs.
Noreous. 12 Mo. 549 : Bool vs. Mix, 19 Wend. 119.

Jordan. for the appellee, contended that the statute enabling
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a married woman to relinquish dower in her husband’s lands,
and also enabling her, with her husband, to convey her own,
embraced all married females, as well those under age as’those
who are over twenty-one—there being no restriction whatever
in the act nor in the form prescribed for the acknowledgment
of the deeds: and admitting that the decisions in 17 Wend. 119,
and 3 Paige 117, were in conflict with the principle, contended
that they were based upon the statutes wholly different from
ours: that the husband by deed of himself and wife having
conveyed away all his present or future interest in the land
acquired by the marriage, and delivered possession, the grantee
has an indisputable right to the possession and rents and profits
during the life of the husband. 2 Kent Com. 130, 133 ; Reeve’s
Dom. Rel. 22 and notes; 1 Bright’s Mus. & wife 99, 100; that
Davie was an innocent purchaser, for a valuable consideration
without notice.

Mr. Justice Fairchild delivered the opinion of the court.

On the 29th day of May, 1848, Mary F. Robertson, a minor,
obtained a donation deed to the south east quarter of section
thirty-three, in township five north of range scven west, in
Prairie county, upon condition that she should annually there-
after payv the State and county taxes, and should reside upon,
and improve, and cultivate at least three acres of said quarter
seetion, or instead of residing thercon, should. within eighteen
months, clear or canse to be cleared, fenced., improved and
placed in readiness for edltivation, at least five acres of said
quarter scetion.

Four days before the expiration of eighteen months from the
date of the deed, the grantee, or some one for her, caused to be
fild in the Aunditor’s office, a certificate of a Justice of the
Peace, that within ten days next before the 23d of November,
1849, the date of the certificate, he had been on the quarter
section of land, and that Mary F. Robertson had cleared, fenced,
improved and placed in readiness for cultivation, three acres
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and upwards of said land, and that the improvement was a
substantial one.

While Mary F. Robertson was a minor, and living with her
father, he seems to have sold the land, and executed a title bond
for it, to Burrell Myers; and upon the 26th of January, 1855,
the said Mary F. Robertson, then Mary Harrod, but still under
twenty-one years of age, with her husband Presley Ilarrod,
conveyed the land to Myers, who afterwards sold and conveyed
it to John C. Davie.

The object of the bill, preferred bv Mary Harrod by her next
friend, against her husband, Myers and Davie, was to have the
deed exccuted by herself and husband to Myers, avoided on
account of her infancy when it was made, also to have the deed
of Myers to Davie decreed to be of no effect against her the
said Mary, and to have po»essmn of the land given to her, and
she be quicted in her possession against the claim of any of the
defendants.

The bill was dismissed by the Prairie Circuit Court, sitting in
Chancery; but whethe rthis dismissal involved an afflmnatlon
of the validity of the deed cxecuted by the plaintiff, notwith-
standing her being a married woman under age; or rested upon
the oround that the plaintiff’s claim to the land was not good
for non-compliance with the conditions of the grant, or was
given beeause her husband had acquired a right to the posses-
sion of the land, and the deed, unimpeached as to him, was suf-
ficient to pass h1s life interest; or because five hundred dollars
of the consideration paid to Davie for the land, was acknowl-
edged by the plaintiff and her husband to have come to the
hands of the husband, we are not informed.

Although the Auditor’s deed and the law under which it was
given, required, in case of the donee’s non-residence upon the
land conveyed, a preparation of five acres of the land for culti-
vation, a subsequent law, found in the 13th section of Art. IT of
Ch. 101 of Gould’s Digest, exempted the donee from making
the improvement, and vested the land in her free from con-
dition.
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The most important question in the case grows out of the
deed of the plaintiff and her husband to Myers, which was
executed when she was an infant married woman.

Being a married woman, she might still convey her land by
exccuting a deed with her husband, and acknowledging its exe-
cution as the statute requires.

And as no question has been made upon this branch of the
case, the plaintiff will not be considered to have becn under any
disability but that of infancy—and being an infant, her acts
must be adjudged to be void, voidable, or valid, like those of an
unmarried infant, unless her marriage under age conferred up-
on her the capacity of a person of full age to execute an irrev-
ocable deed.

No instance is recollected, in which by the common, or our
statute law, marriage enfranchises a woman from a state of
pupilage or dependence, only by the substitution of a hus-
band’s authority for that of a parent, or guardian, or enlarges
her civil rights, or confers any new capacity upon her, but of a
social and domestic sort.

The interests and rights of property that appertain to her as a
wife, or widow, are given in exchange for the merger of her
existence into that of her husband, and for the absorption into
his estate of what she owed at the time of her marriage.

And upon principle, it would seem strange if marriage, which
in other cases restricts.the individual rights of a single woman,
should cmancipate her from the condition of infancy. Marriage
has no such clevating power over an infant husband, and if it
make on infant wife a person of full age and discretion to con-
vey her own real estate, it must be by force of our statute, which
is in the following words:

¢«A married woman can convey her real estate, or any part
thereof, by deed of conveyance, executed by herself and her
husband, and acknowledged and certified in the manner herein-
after prescribed.”

«The conveyance of any real estate by any married woman,

or the extinguishment of dower in any of her husband’s real
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estate, shall be authenticated, and the title passed, by such
married woman voluntarily appearing before the proper court
or officer, and, in the absence of her husband, declaring that
she had of her own free will executed the deed or instrument in
question, or that she had signed and scaled the relinquishment
of dower for the purpose therein contained and set forth, with-
out compulsion or undue influence of her husband.” Sec. 10,
21, ch. 37, Gould’s Digest.

It was evidently the belief of the General Assembly, that
without some legislative authority, the deed of a married
woman could not pass her interest in her real estate, and ‘as evi-
dently their intention, by the law quoted, to enable her to do so.
But the statute was not dealing with any other disability than
that of marriage, and did not propose to relieve her from any
other. The statute is an enabling one, but only from the want of
power to sell land, that the common law affixes to the condition
of a married woman; it gives to a wife the right of a single
woman, if exercised according to the forms prescribed, but does
not make an infant a person of full age and discretion in law,
nor a lunatie, insane, or intoxicated person, competent to con-
tract, because such mayv be married women.

If the wife is otherwise competent, she may, by execcuting a
deed with her husband, and acknowledging it under the law,
make a conveyance of her rcal estate free from objection on
account of her marriage; but it will be.subject to every other
objection that could be taken to it, if made by her while a sin-
gle woman.

The validity of a mortgage as against a married woman, ex-
ccuted by her while an infant, was remarked upon in the IHigh
Court of Chancery of Marvland, in this way:

“Tt must of eourse be perfectly clear, that if Mrs. Cronise
was under the age of twenty-one vears when she executed this
mortgage, it conld not be binding upon her, and that unless she
has, since she attained the legal capacity to contract, ratified
lier act in such a way as to give it legal efficacy against her, if
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it is capable of such ratification, she may now insist upon her
incapacity.” Cronise vs. Clarke, 4 Md. Ch. Dec. 405.

This case does not show the statute upon which the married
woman joined in the mortgage, but evidently there must have
been one, as the case implies that the act of the woman was
good against her marriage, but bad for her infaney. And it is
appropriately considered with this case, as like this, the suit
was brought by the wife alone.

Two statutes of Virginia came under consideration of the
Kentucky Court of Appeals, and the same result, that an infant
married woman was not bound by her deed, was reached.

The importance of the case as a construction of two statutes
not dissimilar to our own in their apparent intent, and the
fitness of the authority, to this case, seem to justify, from the
report, a quotation from the statutes and the comments of the
court upon them. 5

“By the fifth section of an act (Body of Laws, 210,) it is
enacted ‘That all deeds of conveyance therefore made, or
‘thereafter to be made, indented and scaled by husband and
‘wife, and by them personally acknowledged in the general
‘court or county court, the wife having first been examined by
‘such court, separate and apart from the husband, and giving
‘her free consent to the same, shall be, and ave, hereby declared
‘to be good and effectual in law, and shall be as valid to con-
‘vey and pass over all the estate. right, title, interest, and de-
‘mand of such wife, and her heirs, in and to the land, tene-
‘ments or hereditaments so granted or conveyed, whether the
‘same be in right of dower or fee simple, or whatsoever other
‘estate, not being fee tail, she may have therein, as if the same
‘had been done by fine and recovery. or by any other way or
‘means whatsoever.”

“And by a subsequent act of 1785, (Pleasant’s Revision, 157,
sec. 7,) the mode of alienation the inheritance of married
women by deeds of conveyance is again prescribed, and at the
close of the section it is declared that the conveyance so made
‘shall not only be sufficient to convey or release any right of
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‘dower thereby intended to be conveyed, or released; but be as
‘effectunal for every other purpose as if she had been an unmar-
‘ried woman.’

“The language employed in these acts, for the purpvse of
showing the effect of deeds of conveyance executed by married
women, is not in each precisely the same; but according to no
fair interpretation of either can the deed, if made during the
wife’s minority, be absolutely obligatory upon her. By a deed
duly executed, we apprehend, under either act, the title passes
from the wife ; but we suppose she cannot be precluded by either
from avoiding a dced made during her infancy.

“By the latter act, she certainly cannot; for, as by it the deed
is declared to have the same efeet as if made by an unmarried
woman, it is plain that, as the deed of an unmarried infant
may be avoided, so may that of a married woman made during
her infancy—and by the former act 4t is equally clear, the deed
made during the wife’s minority may be avoided. By that act,
the deed is declared to have no greater effect than a fine and
recovery would have; and it is well settled that a fine levied,
or a recovery suffered of the wife’s land by the husband and
wife, may be avoided on account of the infancy of the wife.”
Phillips vs. Green, 3 .\, K. M. 10, See also Mackey vs. Proctor,
12 B. Mon. 434.

The same construction was given to a Aissouri statute that
provided for the execution of deeds by married women, and
“that such deed shall be as effectual in law to pass all the
right, title and interest of the wife, as if she had been an un-
married woman.” Youse vs. Norcoms, 12 Misso. 539.

A full examination made in a late case in the Supreme
Court of Tennessee, of the effect of a deed made under the
disabilities of infancy and coverture, induced the conclusion
that marriage was not, and that infancy was a good defence to
the deed. Scott vs. Buchanan, 11 Humph. 468.

Chancellor Walworth also says: “The statute which makes
valid the deed of a feme covert, when executed by her husband
and acknowledged by her on a private examination, was never
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intended to sanction or validate a conveyance by an infant wife.
There 1s a plain and obvious distinetion between the disabilits
of coverture and that of infancy. The first arises from a sup-
posed want of will on account of the legal power and coercion
which the husband may exercise over the violation of the wife.
This disability is removed by the private examination of the
wife, in the absence of her husband, by which it is legally ascer-
tained that such power and coercion have not been exercised in
that particular case. But the disability of infancv arises from
the supposed want of capacity and judgment in the infant to
act understandinglv. And the only way in which that disabili-
tv can be obviated is, by the legal substitution of some third per-
son in the place of the infant, to exercise a judgment in her
behalf. And this can only be done under the authority of a
court of chancery, and in a few other cases specially provided
for by law.” Sanford vs. MclLean, 3 Paige 121; Priest vs.
Cummings, 20 Wend. 349.

And in action of ejectment, Judge Bronson, in the Supreme
Court of the State of New York, expresses his full assent to the
doctrine of the foregoing cases, holding the infancy of the
plaintiff to present a distinet question from that of her cover-
ture, each disability to be considered by itself, neither deriving
any additional force from being coupled with the other. ool
vs. Mix, 17 Wend. 129.

The statute of New York regulating the conveyance, and
acknowledgment thereof, of land by a married woman, is called,
in the case just cited, a restraining statute, in reference to the
previous custom that had obtained in the provinee, by which
married women joined their -husbands in deeds, without any
separate acknowledgment, which was prohibited by the statute.
" Considered in its relation to the common law, it was an en-
abling statute, like ours, which ours so far resembles as to make
the New York decisions apply to its construction.

We then hold, both upon principle and autharity, that mar-
riage does not give a female infant a capacity to convey real
estate, and that onr statute enabling a married woman to con-
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vey her lands, only relieves her from the inability to contract
which marriage attaches to her.

It follows that the deed of the plaintiff and her husband to
Myers did not pass her estate in the land in controversy.

There is some diversity in the books, as to the proper time of
avoiding the deed of an infant; some cases intimating that it
cannot be done till the infant arrives of age; some that the dis-
affirmance should be before that period, from analogy to the
time of avoiding a fine levied, or recovery suffered, and others
holding the time to be immaterial, so that not disavowing the
deed shall not be so long delayed as to work its ratification.

Of course, where a former deed is to be invalidated by a
subsequent deed to another person, it must be done after full
age, for the same want of capacity that makes the first revoca-
ble might annul the second deed. But the act of infaney can
be revoked by entering upon the land and taking the profits
while an infant; and we find no case that denies his right to
invoke the aid of chancery to relieve him from the improvi-
dence and folly of his immature vyears; nor, considering the
relation of courts of chancery to infants, would we expect to
find such a case.

Although the deed referred to be invalid as the deed of the
plaintiff, it is claimed that her husband had an interest in the
land, which passed by the deed as his aet, and that, thevefore,
this suit cannot be maintained.

The husband is entitled to the rents and profits of the estate
of inheritance of which-the wife was seized at the time of
marriage, which 1s a freechold estate lasting while they shall
live. He sues in his own name for an injury to the profits of
the land, his interest may be seized and sold on execution. 2
Kent, 130, 131; 1 Bright’s Husband and Wife. ch. IX, 113;
Reeve’s Dom. Relations, 27.

But if actual possessian be necessarv to create this life estate,
it may be doubted whether the plaintiff, at the time of marriage,
had, or whether the husband. since has had such possession as
to vest in him any interest, which would pass by his deed.
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In McDaniel vs. Grace, 15 Ark. 483, this court, after stating
that the curtesy of the husband had been extended by modern
decisions to equitable estates, to contingent uses, and to money
to be laid out in land, declined to extend it to a pre-emption
right. But a pre-emption right is not an estate, it is only a
privilege of being a preferred purchaser of land, and has not
attached to it the incident of realty.

A reason why seizin in fact was necessary to uphold curtesy
by the common law was, that the issue of the marriage could
not inherit that of which therewas only a seizin in law, and
there could be no curtesy but when the issue conld by possibil-
ity inherit the estate of its mother.

But with us, the Jaw may be assumed to he that, whatever
real right, or elaim an ancester has by deed only, it descends to
his heir; and such is now the law in England by a late enaect-
ment of parliament. Certainly what will pass to an assignee
or vendee, will be cast upon the heir by descent.

But it is not neeessary to look upon this ease as requiring the
essentials to make the husband a tenant of the curtesy, for he
is only entitled to the rents and profits till the death of the wife.
Though, from a fact disclosed in the evidence, Presley Iarrod
is tenant by curtesy initiate, vet the estate of eurtesy cannot vest
in him, nor can he transfer it during his wife’s life. Bright’s
Husband and Wife, ch. X. 116, 124.

In Elliott vs. Pierece, 20 Ark. 508, a deed of Putman and wife
of Mrs. Putman’s land, defectively acknowledged by her, was
held to pass the life interest of Putman, which was the right
to the rents and profits during the joint lives of himself and
wife. And from the report of the case, it is inferred that
neither of them ever had an actual possession of the land
although no point was made upon that fact before this court.

We think the better opinion to be, that the deed of he hus-
band and wife, that is, of the plaintiff and Presley Harrod, is
valid to transfer the right to the rents and profits, and of course
to the possession of the land, during their joint lives; that if
the husband survives the wife, he will then, as tenant by the
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curtesy, control the land during his life, or rather, that his ven-
dees will do it, and that the deed is otherwise of no effeet
against the plaintiff and her heirs, and ought to be canceled as
against her and them.

The plaintiff 1s not subject to be met by the defence of a
purchase for a valuable consideration without notice of her
claim.

When an infant plaintiff, that has title to real estate, has
never been divested of that title by any act of her own, she
cannot be told, in a suit to recover the possession of land, that
another person has derived her title that was never out of her.
Such a defence cannot be available against an infant, when no
legal or equitable title has ever passed out of the infant.

The result of this opinion is, that the deed of Presley Harrod
and of the plaintiff his wife, is to be canceled, so far as it seeks
to affect the right of the wife, which deed is invalid against her
and her heirs, and the appellant must recover her costs in this
court. Let a decree be entered in this eourt in conformity
with this opinion.




