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Jorrxson vs. Crala.

Where the power of an agent to sell the land of his principal is limited
in time, and he makes an agreement to sell the land, it will not be bind-
ing upon his principal, unless he deliver to the purchaser some memoran-
dum in writing of the sale, before the time to which his agency is limited.

Part payment of the purchase money, on an agreement for the sale of
land, is not, of itself, sufficient ground to maintain a bill for specific
performance.

Where the authority of the agent is merely to sell land, and his agency
is limited to a particular period, and according to the terms on which
he is authorized to sell, the payments are not to be made until after
his agency expires, he had no power to receive payment so as to bind
his principal.

Where an agent has made a contract, not binding upon his principal, for
the sale of land, and the principal writes a letter to the purchaser, in-
forming him that he does not wish to sell the land, and asking the pur-
chaser to give up or decline the purchase, it is not a ratification of the
contract.

To enforce a contract for the sale of land, it is necessary that the con-
tract should so describe the land that it can be found—a description by

section only, without giving the township or range, is not sufficient to
identify it.

Appeal from Phillips Circuit Court in Chancery. {
Hon. George W. Beazley, Circuit Judge.

Watkins & Gallagher, for the appellant.

The memorandum in peneil is sufficient cvidence of the con-
tract of sale: and by it the sale is taken out of the statute of
frauds: it is no objecction that it was in pencil. any note or
memorandum of the contract being sufficient. Clason vs. Bailey,
14 John. 49. The endorsement upon the authority to sell makes
it a complete contract, showing the vendor, the vendee, the par-
ticular lands sold, the price, and the terms of payment, and is
sufficient under the statute. Owen vs. Thomas, 3 My. & K.
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353 ; Blagden vs. Bradbear, 12 Ves. 471; 2 Par. on Cont. 297,
298. )

It was not necessary that both parties should have signed the
contract. The signing of the agreement by one party only iz
sufficient, provided he be the party sought to be charged. ¢
Par. on Cont. 290, n. [K.] and authorities cited.

But if there was any defect in the memorandum of the con-
tract, it is remedied and made complete by the letter written by
the defendant, recognizing the sale, and alluding to the contract
as valid and binding. 2 Par. on Con. 285, n. (C.), and au-
thorities there cited.

Garland & Randolph, for the appellee, contended that the
.memorandum in writing was not executed until after the expi-
ration of the authority of Suggett, that it and the memoran-
dum in pencil do not, together, constitute such “a memoran-
dum in writing” as is required by the statute of frauds, and
that the bill and other pleadings do not make such a case as
entitles Johnson to the interposition of this court to compel a
specific performance of the contract.

Mr. Justice Fairchild delivered the opinion of the court.

On the 6th of May, 1856, John A. Craig executed the follow-
ing writing :

“David Suggett is my authorized agent to sell the following
described to-wit:

The south-cast quarter of section 4, 160 acres.

“  west half of east half 9. 160  «
“  mnorth half of section 15 .. 320 «
“ north half of section 16...... 320 «
“ south-west qr. of said sec. 16, 160  «
and east half of section 17..... .. 320 «
Making in the aggregate.... 1440 acres

at twelve (12) dollars per acre in four equal annual payments,
first payment to be due and paid on the first day of May, A, D.
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1857—balance in one, two and three years thereafter—Au-
thority limited to 15th December next.

Helena, Arkansas, May 6, 1856. JOHN A. CRAIG.”

A copy of the writing was exhibited with the bill, which, on
the 25th of April, 1857, was filed on the chancery side of the
Phillips Circuit Court, by Lycurgus L. Johnson, who claimed
against Craig a specific performance of a purchase of the lands
mentioned in the memorandum, as shown by the two following
.endorsements upon the memorandum.

The first was in pencil marks and reads thus:

“Sold to L. L. Johnson, the within land, December the 9th,
1856, D. Suggett, agent for J. A. Craig.”

The next endorsement was written with ink, and is as fol-
lows: :

“T.. T.. Johnson’s draft on New Orleans, for $3,888, due 1st
May, 1857, and his three notes for a like amount, cach payable
on the 1st day of May, 1858 and 1859 and 1860, exccuted to
John A. Craig, and delivered to David Suggett, as his agent,
in payment for the within described lands, also the said Sug-
gett’s commissions of $1728.

David Suggett, agent for J. A. Craig.”

There is no averment in the original or amended bills, that
the memorandum with the endorsement in pencil, or that any
duplicate thercof was delivered by Suggett to Johnson, on
the day of the date of the endorsement, or at any time pre-
vious to the 15th of December, 1856, when the authority of
Suggett to act as the agent of Craig had expired. But
from the want of date to the second endorsement, and from
the averments made concerning the time of the delivery of
the memorandum with the two endorsements upon it, the
probability is great that the second endorsement was not made,
nor the delivery of the memorandum and endorsement by Sug-
gett to Johnson made till after the 15th of December, 1856. 1f
this had not been the case, it would have been as easy to have
dated the second as the first endorsement, and as pertinent to
have alleged in the bill, though the second endorsement was

-
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without date, that it was made before the 15th of December,
1856, as to have inserted the date of the first endorsement,

But the allegation simply is, that after the 9th of December,
1856, Suggett made the endorsement in ink, and delivered it,
with the memorandum, to Johnson.

The answer, in response to these allegations, after admitting
the cxecution of the memorandum conferring the authority
upon Suggett to sell the lands therein deseribed, affirms that if
the endorsement in pencil was made by Suggett at the time of |
its date, that it was but a memorandum made for his own use.
and kept by himself; that it was not exccuted or delivered by
Suggett to Johnson, as an evidence in writing of the sale of the
lands, and that the endorsement in ink was not made by Sug-
gett until after the 13th of December, 1856. '

On the 14th of December, 1856, Craig was informed by.Sug-
gett, that he had sold the lands to Johnson; and Suggett, at
Craig’s house, by saying that he had not the memorandum of
authority to sell with him, admitted it still to be in his posses-
sion, or gave Craig reason so to think, who then informed Sug-
gett that he would not confirm the sale, and upon the next day
wrete the letter dated the 13th December, 1856, which is filed
in the case as exhibit D of the bill.

Although this is alleged affirmatively in the answer, it is in
response to the charge of the bill concerning the execution of
the endorsement in pencil, and is accordant with the allegation
concerning it in the bill, which is careful not to allege its deliv-
ery by Suggett to Johnson, at any time before the 15th of De-
cember, 1856.

Without averment and evidence of such fact, the sale men-
tioned in the endorsement in peneil, and claimed to be con-
firméd by the bill, amounts to nothing, being void by the statute
of frauds. As to the sccond endorsement, the averment in the
bill, that it was afterwards made, that is, after the 9th of De-
cember, 1856, hardly needed the emphatic denial in the answer,
that it was made while Suggett had the right to act as the
agent of Craig; and it may only be remarked, in further illus-
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tration, that the original bill filed the 23d of April, 1857, makes
no mention of it, while the amended bill, filed the 26th of April,
1857, avers and exhibits it.

That endorsement can have no effect to take the alleged sale
out of the effect of the statute of frauds so far as it refers to
the sale.

And if the part payment which it recites could be considered
as part- performance of the contraet, which it cannot be, there
is nothing to show that Suggett was authorized to receive pay-
ment for the lands. His authority to sell ceased by the 15th of
December, 1856 ; the first payment was not to be made till the
1st of May, 1857; and Suggett had no more right than any
stranger had, then to receive the money or drafts, or notes, or
anything else from Johnson for Craig, with the effect to bind
the latter. :

Nor, during the existence of Suggett’s authority to sell the
lands, had be any right, from any thing shown in the case, to
have received the purchase money. Ile might have been a
very proper person to show and make sale of the lands, and a
very improper person, in Craig’s estimation, to receive his
money.

Tt is contended that exhibit D of the bill is a ratification by
Craig of Suggett’s sale to Johnson, which will deprive Craig of
the benefit of the statute of frauds. It is as follows:

Helena, Dec. 15th, 1850.

Mr. Lycurgus Johnson,—Dr. sir: Judge Suggett tells me that
he has, as my agent, contracted to sell you a tract of land in
this county of about 1400 acres, and which lays four miles back
of my plantation. The object of this letter is to ask the favor
of you to give up or decline the purchase. T desire not to sell
the land as it is near me, and find I shall need it as an outlet
for my stock—moreover, the travel to and from it, and the
river, is through my plantation.

T should have notified Judge S. that I desired not to sell it,
but from recollection thought the time limited had expired be-
fore T heard of his return to Arkansas—his recollection is dif-
ferent. Suggett was here yesterday and says the matter, as far
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as he was concerned, was with you. If this request is agreeca-
ble, please let me hear from you.
JNO. A. CRAIG.”

This letter was written the day after Suggett had communi-
cated to Craig the information of his sale of the lands to John-
son—when Craig plainly informed Suggett that he had de-
clined selling the lands, and that he would not ratify Suggett’s
act in making the sale.

We think that Craig’s explanation of the letter is a proper
and natural onc; that being on friendly terms with J ohnson, he
wrote to him that the alleged purchase might not be insisted on
so as to produce a misunderstanding, or law-snit between them,
and that the leter cannot be construed to be an affirmance of
Suggett’s alleged sale.

We affirm the case upon its merits without reference to a
difficulty that would arise in rendering a decree for Johnson.

To decree the lands to Johnson they would have to be de-
scribed with such certainty as to be found, and nothing in the
case except what is stated in the bill, that is unsupported by
proof, shows in what township the lands lie, about which the
parties have been at disagrecment. For the memorandum from
Craig to Suggett only describes them by parts of sections, leav-
ing unmentioned where the sections are.

The answer only admits that the lands are properly described
in the memorandum, which we know not to be the case. It
does not admit them to be properly described in the bill. Then
if a decree had been for Johnson for the lands in the township
mentioned in the bill, it would have been rendered without any
evidence that these were the lands mentioned in the memoran-
dnm of Craig to Suggett.

Whether the defect in the description of the lands given in
the memorandum could be supplied by parol testimony, we
need not say, as this is not an clement in our decision but if
the decree of the Circuit Court had not been elsewise affirmed,
the question would deserve the serious considration of the
parties interested.

Decree affirmed with costs.




