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CORNISH VS. KEESEE. 

A bill of review may be brought to correct an error of law into which the 
court rendering a decree, has inadvertently fallen, or upon discovery 
of new matter since the decree, by the party who is aggrieved by the 
former decree, and against the one in whose favor it was rendered; but 
not to enlarge or modify a decree rendered by consent, or taken pro 
confesso. 

Appeal from. Union Circuit Court in Chancery. 

Hon. A. A. Stith, Circuit Judge. 

Carleton for the appellant, contended that the court in 
rendering the decree sought to • he reviewed, manifestly erred 
in perpetually enjoining all proceedings in the replevin suit, 
after deciding that the claim of Sims to the negro was fraudu-
lent—and that the proceedings in this case to review and con-
rect the error in the original decree are consistent with the
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general principles laid down in 3 Danl. Ch. Pr. 1723 to 1741 ; 
Story Eq. Pl. secs. 403 to 425. 

Marr, for the appellant, contended that a bill of review lies 
only for a party against whom there is a decree (2 Mad. Ch. 
540 ; 2 J. C. R. 488 ; Story's Eq. Pl., sec. 634) ; that none but 
the original parties can be joined in this kind of a bill (2 Mad. 
Ch. 537 ; Story Eq. Pl. 404 ; 3 Danl. Ch. Pr. 1725) ; that it will 
lie only for a palpable error of law, and not to correct an erro-
neous judgment (Story's Eq. Pl. 324, note (1) ; 17 Ves. 178 ; 3 
Danl. Ch. Pl. 1727, and notes) ; nor where the decree was 
rendered by agreement or consent. (2 Mad. Ch. 576.) 

Mr. Justice Fairchild delivered the opinion of the court. 
In April, 1853, Cornish, the plaintiff below, and appellant 

here became administrator of the goods, etc., of John H. 
Hines, and as such had possession of a slave called Carten, or 
Catherine. This slave was replevied by George W. Simms, who 
with Gideon Keessee as his security, executed a sufficient re-
plevin bond. Rhoda Hines, the widow of John H. Hines, also 
sued Cornish in an action of trover for the value of the slave, 
claiming it as her separate property. 

Upon the execution of the writ of replevin, Simms took the 
negro out of the State. Mrs. Hines then filed her bill on the 
chancery side of the Union Circuit Court, to have the proceed-
ings in trover and replevin staved, and the whole controversy 
as to the right to the negro determined in chancery, on the 
ground that the claim of Simms was fraudulent, that by taking 
the negro out of the jurisdiction of the court, he had avoided 
the effect of any judgment against him, except so far as the 
replevin bond, with its security, would fix his responsibiilty ; 
that Cornish had no right to the girl as assets of his adminis-
tration, but that the trover suit would be unfruitfully to her, as a 
judgment against Cornish would be useless from his insolvency. 
Therefore she preferred her bill, to settle the right to the negro, 
and upon its being determined for her, to be subrogated in the
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place of Cornish to the . benefit which he could have derived 
from the replevin bond. Cornish and Simms were made defen-
dants to this bill, but Keesee was not. 
. A decree pro confesso was taken against Simms. his claim to 
the negro was declared to be fraudulent and void, and the 
replevin bond was held to be subjected to the claim of Mrs. 
Hines, to indemnify her for the value of the slave and her hire. 

Cornish answered the bill, denying Mrs. Hines' right to the 
negro, and claiming it as assets of the estate of John H. Hines 
for the benefit of its creditors and made his answer a cross-
bill against Mrs. Hines and Simms. 

The matters in issue between Mrs. Hines and Cornish tvi>.re 

compromised, and a consent decree was entered by whico 
Cornish, subject to certain incumbrances, was to hold the slave 
Catren, or Catherine, as assets of the estate of John H. Hines. 
And between them, as also against Simms, his replevin suit 
was perpetually enjoined, and the replevin . bond declared to be 

• forfeited, and was ordered to be put in suit against Keesee for 
the benefit of the administration of John H. Hines, subject to 
the equities of the decree. 

As part of the compromise, Mrs Hines was to dismiss her 
action of trover against Cornish. 

The replevin bond having been assigned to Cornish, he sued 
Keesee on it, but failed to recover, as there had been no judg-
ment of return of the property in the replevin suit itself, which 
position was also maintained by this Court, on appeal bY Cor-
nish. See Cornish vs. Keesee, 17 Ark. 391. 

Such, among others, are allegations in the bill filed by Cor-
nish in this suit against Simms, Mrs. Hines and Keesee, the 
object of which is to obtain a modification, or rather, an enlarge-
ment of the decree rendered in the s-nit prosecuted by Mrs. 
Hines against Cornish and Keesee. A remedy is sought under 
that branch of equitable jurisdiction which grants relief upou 
bills of review, which is the style of the bill in question. 

It was met by a demurrer from Keesee, which was sustained 
by the Union circuit court sitting in chancery, and Cornish, by
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appeal, prays this court to relieve him, as he insists the court 
below should have done. 

Cornish complains in the bill in this case, tl2at the decree 
sought to be reviewed, should be reversed for its errors in en-
joining the replevin suit of Simms, while it was in a condi-
tion that no judgment of return of the property could be ren-
dered; that it shonld have required Simms to submit to such 
judgment, and that an assessment of the value of the negro, 
and of her hire, should have been decided to be had in the suit 
at law, on which judgment could have been entered, in default 
of the execution of the judgment of return, and that the decree 
should he conclusive evidence to defeat the claim of Simms. 

Serious questions might have arisen as to the liability of 
Keesee, upon a bond which should have been forfeited in the 
way that the bill of review assigns the decree should have 
declared the forfeiture, and as much may be inferred from the 
closing paragraph of the opinion of this court in Cornish vs. 
Keesee; but without consideration of such matters, the decree 
dismissing the bill of review must be affirmed by the applica-
tion of the commonest rules of chancery practice to the fact-
of the case. 

A bill of review, the object of which is to procure an examina-
tion and reversal of a former decree that has been enrolled, 
nmst be brought upon error of law appearing on the record, or 
upon discovery of new matter too late to be used in the former 
suit. Miff. Ch. Pl., by Jeremy, 101 ; Lube Eq. Pl. 177. 

It does not lie to correct a decision erroneous in its applica-
tion of proof, or from a misconception of the facts of the case ; 
but to correct a manifest error, into which a court has inadver-
tently fallen. And the review must be sought in favor of a 
party who was aggrieved by the former decree, and against a 
party in whose favor the decree was rendered. Lube Eq., Pl. 
178, 179 ; Whitting vs. Bank IT. S., 13 Pet. 14. 

In the American practice, a decree is enrolled after the term 
is passed at which it is rendered, and such a review as seeks 
the reversal of a former decree for error upon the face of the
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record, may be filed without leave of the court, but it would 
be otherwise, where the review was sought upon newly discover-
ed evidence. 

In the pretent case, Cornish was not aggrieved bv the decree 
made, which he now wishes to have reviewed. As against 
Simms, be took a decree pro confesso, and might have made it 
as ample as he was advised his rights required, either upon bis 
cross bill or upon a properly framed pleading: and as between 
him and Mrs. Hines, the decree, which was doubtless intended 
to affect Keesee, by making tbe replevin bond available, was 
made by consent. The court did not pass upon the matter 
involved, but merely allowed their compromise to be entered, 
of record to bind themselves, but surely with no design to bind 
anybody else, and without the effect of conferring new rights 
upon Cornish, or inflicting burdens upon Keesee, who was not 
a party to tbe suit. Clearly, a bill of review will not lie to 
correct such a decree. Hargraves vs. Lewis, 7 Geo. R. 119; 
Harrison vs. Rumsey, 2 Ves. 488 ; Webb vs. Webb, 3 Swanst. 
668. 

And were it otherwise, if Cornish did not rightly apprehend 
the influence of his decree, that affords no reason for any 
reversal, correction or modification of it, by a court, upon a 
bill of review. Bingham vs. Dawson, Jacob R. 243; Lansing 
vs. Albany Ins. Co., Hop. R. 105. 

And that Keesee was not a party to the suit, in which his 
interests were to be affected, as they would be, by enlarging tbe 
decree against Simms and Mrs. Hines, is not an error that can 
be corrected in this proceding. Young vs. Keighly, 16 Yes. 
350 ; Whiting vs. Bank. U. S., 13 Pet. 14. 

As the decree sought to be reviewed was not made against 
Cornish, as he cannot be aggrieved by a consent decree, or de-
cree pro confesso, or cannot have the benefit of an after under-
standing of the force of such sort of decrees, the decree appeab d 
from is affirmed.


