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TrarxarLL vs. MERRICK.

The court ought not to entertain an objection to the pleading for the
omission of a word, where it is evidently a mistake of the pleader, and
the meaning is as plain without the word as with it: as where in charg-
ing that the defendant entered into the possession of a house, and used
and occupied it, the word “defendant” is omitted.

The action of a debt is maintainable for rent, for an agreed certain sum,
whether the demise is by deed or not.

Where a party accepts a written lease in which it is stipulated that he is to
have the use of the premises for a term of years, at a special price, and
he enters into and holds the premises for the term, he will not be pro-
tected from the payment of the rent because he did not sign the lease.

Appeal from Pulasks Circuit Court.
Hon. John J. Clendenin, Circuit Judge.

Hempstead, for the appellant.

The lease in writing, supposing it not to have been signed by
Merrick, was, nevertheless, a written contract between the par-
ties, and bound him to pay the stipulated rent. By entering
and enjoying the possession of the premises under it, as is dis-
tinetly averred, and admitted by the demurrer, he made him-
self a party to-the lease, and even if so bald and technical a
point could be noticed as that Merrick had not signed it, still
the taking possession and acknowledging himself as the tenant
of the plaintiff, would be such part execution as to displace any
possible question that could arise upon the statute of frauds.

By going into possession of the premises, under the lease, he
necessarily admitted the validity of it; the title of the plaintiff
and that the relation of landlord and tenant existed between
them. It was a full acceptance of the lease.
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A demise for years is a contract for the possession of lands
and tenements for some determinate period, whereby the lesso
lets them to the lessee for a certain term of years, agreed upon
between the parties, and thereupon the lessee enters. Co. Lit.
38.

The form of a lease is not material; and any agreement
which shows a present intention to create the relation of land-
lord and tenant will be a good lease. Cro. Eliz. 190; Burr.
1446 ; Co. Litt. 301, b; 5 Bac. Abr. Leases (K;) 7 Blackf. 403 ;
16 Wend. 465.

If it is for a longer term than one year, it must be in writing,
and when executed by the lessor and delivered to and accepted
by the lessee, becomes a valid contract in writing between the
parties, enforcable by each against the other, although not
signed by the lessee. It is just as much his contract as if it was,
and as he went into possession under the lease, and enjoyed
the term, he will hardly be allowed to set that up! For “it is
unconscionable that the party that has received the advantage
should be admitted to say that such contract was never made.”
1 Fondb. Equity 183. Either assumpsit or debt can be main-
tained for the use and occupation of premises. Dunk vs.
Hunter, 5 Born. & Ald. 322; 1 Chitty’s Precedents 187, note f.

At the common law, debt lies for the rent of lands demised
for life, for years or at will. Camyn on Landlord and Tenant,
420; 6 Law Library.

Supposing therefore, the lease declared on to be void by the
statute of frauds, (which it is not,) still rejecting that, and pro-
ceeding on the declaration for the use and occupation for one
year, the plaintiff would have a right to recover for that, and
the rejected instrument could be referred to, to fix the quantum
of rent. 5 Barn. & Cress. 333 ; S. Dowling & Ry. 67; 1 Chitty’s
Prac. note £. p. 139.

Our statute, in effect, enacts the same principle. (Gould’s
Digest, 683; 5 Eng. 604.)
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A party cannot be- charged on a lease of lands and tenants,
unless it appears that he or some one duly authorized by him,
signed such lease. Gould’s Dig. 547 ; sec. 1:2 Parsons on Con.
285; 10 Ohio 399; 3 John Rep. 399.

Mr. Justice Fairchild delivered the opinion of the court.

Mrs. Trapnall sued Merrick in an action of debt. In the
first count in the declaration she alleged that, on the 1st of Jan.
nary, 1855, she gave to Merrick an instrument in writing leas-
ing to him the Byrd ware-house for a term of yecars not exceed-
ing three, at two hundred dollars a year, payable quarterly, by
virtue of which Merrick took possession of the ware-house and
used it for the term, and that he has not paid the rent men-
tioned in the lease or any part thereof.

The second count is like the first, cxcept that it describes the
Jease as having been executed under the hand and seal of the
plaintiff,

The defendant demurred to the declaration because the lease
was not charged to have been signed by him, or by any person
for him, and because the lease declared upon, would not.sus-
tain an action against the defendant.

There is a special cause of demurrer to the sccond count,
that it does not aver that the defendant entered into possession
under the lease. The action was brought the 9th of January,
1858.

The court sustained the demurrer to the declaration; the
plaintiff rested upon the demurrer; judgment was given against

"her, and she appealed. )

The second count is not subject to the objection specially
assigned to it in the demurrer. The language of the declara-
tion is, “by virtue of which lease and demise entered into the
said ware-house and premises, on said 1st January, 1855, and
was possessed thereof and used and occupied the same from
thenceforth continually, until the end of said term.”

" The omission of the word “defendant” before “entered,”
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was not a failure to aver that it was the defendant that entered
into possession. It was evidently a mistake of the pleader not
to have inserted that word, and no other, and the meaning was
as plain without the word as with it, and the Circuit Court ought
not to have entertained and probably did not entertain any such
objection.

The objection made in the demurrer, that no action upon the
lease under seal, or instrument of writing mentioned in the
declaration, can be had against the defendant, is not applicable
to this case, as this action is not brought upon the lease or writ-
ing, but simply for the rent then reserved by the plaintiff, and
by the defendant agreed to be paid, as shown by his acceptance
of it, and taking possession of the ware-house and oceupying
it for the term.

The statement of the lease or written instrument was bu
inducement to the main averments of Merrick having entered
into possession of the ware-house, under an agreement to pay
a certain rent, and of his violation of his agreement—and the
declaration is strictly according to form, and more formal than
necessary in making excuse for want of profit of the lease and
instrument in writing.

The action of debt was always maintainable for rent, for an
agreed certain sum, and whether the demise was by deed, by
an unsealed writing, or by word of mouth.

And debt or assumpsit for use and ocecupation was not needed
only where the occupation was not at a fixed rent or for a fixed
time.

The law upon this subject is clearly stated, and is declared
to be fully settled in a case decided in the King’s Bench, in 1841.
Gibson vs. Kirk, 1 Adolph. & Ellis N. S. 850; and the case is
quoted and fully endorsed in a recent American work on high
authority. 3 Rob. Pr. 375; see also 1 Ch. Plg. 110, 11th Am.
Ed.

And to hold that Merrick, after accepting a written lease
from Mrs. Trapnall, in which it was stipulated that he was to
have the use of the ware-house for three years, at the yearly
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rent of six hundred dollars, payable quarterly, and after hiv-
ing it the full term, is portected from payment of the rent, be-
ceause he did not sign the lease, would be shocking to good sense
and morals, and, what is more to the purpose in this suit, illegal,
For it cannot be legal for a man, after having had the full
benefit of a valid contract, to refuse to pay the promised con-
sideration. _

The statute of frauds affords no defence to Merrick. He is
not sought to be charged on any contract for leasing the ware-
house, or the ground on which it is, but on a contract to pay
rent, and he must pay it, or be declared liable by law to pay,
unless he can show reason to the contrary upon a contest of the
merits of the case.

Let the judgment be reversed with instructions that the court
below require the defendant to plead to the declaration.




