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Farr vs. Farr.

An objection to the declaration in an action of unlawful detainer, for
insufficiency in describing the property. cannot avail the defendant after
trial upon the general issue—there being a good cause of action defec-
tively stated, the pleading is cured by the statute: sec. 119, ch. 126,
Eng. Dig.

The demand in writing of possession of property claimed. provided for
in the 3d section of chap. 72, Gould’s Dig., is not required to be in any
particular form. and though it may not be very definite in the descrip-
tion of the property, it will be sufficient if, In connection with other
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evidence, it appears that the defendant knew or might have known what
premises were alluded to.

The commissioners who have assigned dower to a widow will not be
allowed to prove a different boundary from that stated in their report
to the Probate Court in a proceeding by the widow for the recovery
of the dower assigned her.

The county surveyor, who has surveyed the lands assigned to the widow
for her dower, according to the report of the commissioners, is a com-
petent witness to prove what lands are included in the lines designated
in such report—though such survey may not have been recorded, nor
notice given to the party in possession.

Appeal from Montgomery Circuit Court.
Hon. Len B. Green, Circuit Judge.
Watkins & Gallagher, fo;' the appellant.
Flanagin, for the appellec.

Mr. Justice Fairchild delivered the opinion of the court.

The objection made by the appellant to the judgment, be-
cause the declaration does not contain a particular diserip-
tion of land sued for, cannot avail him, after trial upon tho
general issue, in an action of unlawful detainer.

If the description was comprehensive enough to include the
land about which testimony was given on the trial, the defend-
ant, after an unfavorable verdict, cannot object to the want of
particularity of the description of the premises. By pleading
the general issue, and going to trial thereon, he will be held to
be informed of the subject of the suit, and to have waived the
exact statcment thereof, to which he might have insisted by
demurrer to the declaration—or, to be more correct, the insuffi-
cient pleading that the declaration undoubtedly is, is not a
cause for a judgment to be arrested and staved after verdict
rendered in the cause.

Sec. 119 of ch. 126 of English’s Digest disallows a judgment -
to be staycd or arrested after verdict, and after a contest upon
trial, in these, among other instances: “Fifth, for any mis-
pleading, miscontinuance, discontinuance, insufficient pleading,
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or misjoinder of issue.” Fourteenth, for any other default,
or negleet of any clerk or officer of the court, or of the par-
ties, their counsellors or attorneys, by which neither party shall
have been prejudiced.”

In this case, the declaration is but an insufficient pleading in
describing the property sued for too generally; it contains a
defective statement of a good cause of action. The land de-
tained is described as being in Montgomery county, in Caddo
township, as part of David Farr’s farm; and if it had gone 1
little further by describing it, as on the western part of the
assignment of dower made to the plaintiff, between the line
designated by the commissioners, as extending from the north-
west corner of the peach orchard south to the Caddo river, and
the old division fence between the same objects, the description
would have been good.

The declaration not so stating, was an insufficient pleading
under the fifth item of the statute; was a default and negli-
gence of the plaintiff’s attornev, but if the statute be our law,
this insufficiency and default were enred by defendant’s plead-
ing to the merits, by the verdiet that was renderted by the jury,
by the fact, that is apparent from the transcript, that a fair
trial was had between the parties, npon a subject matter of
difference, to which they well knew their controversy related,
and by which neither party was prejudiced.

The plaintiff below, having had delivered to her the premises
she claimed, and which the declaration should have described,
there was no occasion, in rendering the judgment for her, for
describing the property, but she might only take judgment for
costs, so that there was no necessity for the property to be so
described in the declaration, as to enable a correct deseription
of it, to be contained in the judgment. Sec. 15, ch. 71 Eng.
Dig.

If our statute of amendments is ever to receive application,
it ought to have it in this case; as the alleged errors fall clearly
within the fifth and fourteenth specifications of matters that
are mot to impair a judgment rendered upon a verdiet.
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The defect complained of was one that did not alter the issue
between the parties at the trial, did not affect the right and
justice of the matter of the suit, and was properly by the court
below, in refusing a new trial, considered to be supplied and
amended there, and if it had not been so held there, it would
be the duty of this court so to decide. Sec. 120, ch. 126, Eng.
Dig. )

The appellant and appellee both claimed the right of posses-
sion to a piece of Iand, part of David Farr’s farm, extending
from the north-west corner of the peach orchard on the north,
to the Caddo river on the south, and there is no proof that they
bad any difference about any other piece of land. It is in
proof that Thomas Farr bad this land fenced in after it had
been assigned as dower to Elizabteh Farr, and in her demand
she refers to his having fenced in her premises.

Although the demand of possession is not very definite, this
is sufficient, in connection with the other evidence in the case,
to show that Thomas Farr did know, or might have known,
what premises were alluded to in the demand of Mrs. Farr.

The demand in writing, provided for in the 3d section of ch.
72, of Gould’s Dig., is not required to be in any particular form:
necessarily it must be often prepared by the plaintiff, of by
some person unskillful in draughting legal papers, and only
such a demand in writing should be required, as will direct the
attention of the defendant to the place demanded.

We have no doubt that Thomas Farr was well apprised
what land be was notified by the demand to remove his fence
from, and shall not disturb the judgment for the alleged defect
of the demand.

The testimony of Anderson, one of the commissioners that
assigned dower to Mrs. Farr, showing a different line to the
assignment than that mentioned in the report to the Probate
Court, was properly excluded from the jury, and the offer to
prove the same fact by the other commissioners was properly
refused.

In Biscoe vs. Coulter, 18 Ark. 437, this sort of testimony was
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held to be of little credibility, though the incompetency of the
witness was not asserted by this court.

Whatever may be said of the personal competency of the
collector in that case, or of the commissioners in this case, the
subject matter of the testimony ought to be held to be lmproper
when collaterally introduced.

The report of the commissioners clearly indicated the west-
ern line of their assignment to be due south from the north-
west corner of the peach orchard to Caddo river, and they must
not then be permitted to re-locate the boundary, by showing,
by word of mouth, that the division fence was such boundary.

The testimony of Burke, the county surveyor, was proper to
go to the jury, to show what land was included in the assign-
ment of dower between the points stated by the report of the
commissioners. '

Any person who could tell what land would be east of the
west line indicated by the commissioners, was a competent
witness, and the testimony could be of no less value, that the
line was traced by instruments, and by a county surveyor.

The survey was not made under the 6th sec. of ch. 45 of -
Gould’s Digest, and was not required to be recorded, or made
upon notice to Thomas Farr.

Other objections are made to the ‘judgment, whose legality
or reasonableness is not perceptible to us; and it is affirmed.




