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MOEHRING VS. KAYSER. 

The transcript sent up to the Circuit Court on appeal from the judgment 

of a justice of the peace is a record, and conclusive between the parties. 

Where the defendant, in an attachment from a justice of the peace, appears 
and enters into bond for the release of the property, and appears before 
the justice, files a set-off, and consents to a continuance, and a judgment, 
after trial, is rendered against him, it is not such a judgment by default 
as requires him to appear within fifteen days and move to set it aside 
in order to warrant an appeal to the Circuit Court. 

Appeal front Sebastian Circuit Court. 

HOD. FELIX I. BATSON, Circuit Judge. 

Duval and King, for the appellant. 
The judgment of the justice was not rendered by default 

within the meaning of the statute—Dig., sec. 86, part 2, chap. 
95—the defendant having appeared and filed his set-off, and a 
regular trial being had upon testimony. Parsel vs. Mayer, 2 
Eng. 95 Pryor vs. Williams ex., 295. 

The court should have permitted the appellant to prove that 
he did appear before the justice, or to disprove the justice's 
response. Justices' courts not being courts of record, it would 
not be introducing parol testimony to contradict a record, to 
prove that the docket entry was false. 

Mr. Justice FAIRCHILD delivered the opinion of the court. 
Kayser commenced an action of attachment against Moeh-

ring, on an account, before a justice of the peace. Before the 
return day of the writ of attachment, Moehring filed a bond 
under the statute for the release of the property attached; and
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the attachment was dissolved, leaving the cause to be proceeded 
in as if begun by summons. On the 7th of February, 1855, the 
return day of the attachment, Moehring filed his set-off before 
the justice of the peace that had charge of the case, on which 
day the parties appeared, the defendant in person, and agreed 
to a continuance of the case till the 10th of March, 1855. On 
that day the parties appeared, the defendant in person, and 
agreed to a continuance of the case till the 10th of March, 1855. 
On that day the trial was had, and the justice of the peace en. 
tered in his docket, that there being no evidence to establish the 
accounts of the plaintiff and of the defendant, the plaintiff 
called upon the defendant to testify, and had him summoned 
for that purpose, that upon his failing to appear or testify, the 
plaintiff was sworn, proved his own account, proved part of 
that of the defendant, and disproved the remainder, when 
judgment was given against the defendant according to the 
evidence. 

On the 17th of March, 1855, the defendant prayed an 
appeal, which was granted to him, upon his filing the affidavit 
and recognizance required by law. 

The justice's transcript was filed in the Circuit Court elerk's 
office, the 5th of April, 1855. 

At the February term, 1858, of the Circuit Court, Kayer 
moved to dismiss the cause, because the judgment was taken 
by default, and no application was made to set it aside within 
fifteen days from its being rendered. 

Before and after this time, various proceedings were had, 
with a view to have the justice of the peace amend his tran-
script, so as to show, in terms, that the defendant did appear 
by attorney, and contest the plaintiff's demand upon the day 
of trial, but the justice refused so to certify. The defendant 
then wished to contradict the return of the justice to the rule 
served upon him, by proof, and to examine him individually, 
he then being out of office, upon interrogatories, which the 
t.ourt refused to allow. 

The court; at the same term, sustained the motion of Kayser 
to dismiss the case, for want of jurisdiction, and Moehring 
appealed to this court.
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He now contends that he ought to have been allowed to dis-
prove the truth of the justice's return, by showing that he was 
present on the day of trial, contestink the plaintiff's demand ; 
and that the judgment of the justice of the peace was not a 
judgment by default, consequently that his appeal to the 
Circuit Court was well taken ; and that the Circuit Court im-
properly dismissed him from the court. 

The court below was right in refusing the appellant leave to 
contradict the transcript of the justice, the correctness of which 
was affirmed by him in response to the rule served upon him. 

Within the scope of its jurisdiction the transcript was a 
record, and, like any other record, conclusive of the facts that 
were or should have been therein mentioned. 

And if contrary to tfie legal maxim, the record did not dis-
close the truth, it must, nevertheless, in law import verity ; and 
the remedy of an injured party must be sought in some other 
way than by disputing a record, that public policy and settled 
law require to be held conclusive between the parties. 

And it is equally clear that the court erred in dismissing the 
case, as it had jurisdiction of it, and ought to have tried it on 
i ts own merits. For the judgment given by the justice of the 
peace was not a judgment by default, and the appeal therefrom 
was properly taken, without any application to set it aside. 

Before the return day of the attachment the defendant had 
appeared to the action, by giving bond to dissolve the attach-
ment. On the day fixed for trial, he appeared in person, filed 
his set-off, and consented to a continuance of the case. On 
the day of actual trial, judgment was not rendered upon his 
default, but upon testimony that established part of the set-off, 
disproved the residue, and established the plaintiff's demand. 
The judgment was given on a contested .case, and the defen-
dant had thirty days in which to appeal from it, without being 
obliged to apply against it within fifteen days. 

Judgment reversed, with instructions to overrule the motion 
to dismiss for want of jurisdiction, and to set the case for trial 
anew in the Circuit Court.


