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LAcEFIELD -vs. STELL.

A donee of forfeited lands having failed to pay the owner of improvements
on the land, double the value of his improvements, as prescribed by the
19th section of the aet (art. 2, ch. 101, Gould’s Dig.,) his right to the

“land becomes forfeited to the State, and the auditor may sell the land
to another.

Appeal from Conway Circuit Court.

Hon. John J. Clendenin, Circuit Judge.

Williams for the appellant.
Did Stell, the defendant, have an improvement upon the land
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within the meaning of the act of 11th of January, 1851.
Gould’s Dig. chap. 101, sec. 19.

The act providing for the donation of these lands, provides
improvement of them as a condition, upon failure to comply
with which, the “land and improvement” thercon are to “revert”
to the State. Sce English’s Dig. chap. 97, sce. 4; Gould’s Dig.
chap. 101, sec. 4. Sec also, sce. 15, English’s Dig. chap. 97, sce.
15; Gould’s Dig. chap. 101, sec. 11.

When Stell donated the land, he took it, subject to not only
the Tand, but the improvements thercon reverting to the State,
upon failure to certify, and if the improvement reverted to the
State, (to enable it to re-donate, no doubt is the object of tha
law,) it was not Stell’s improvement, but had reverted with the
land to the State; and when the complainant took the land it
was free from any right in Stell to pay for his improvement,
because that was not this—having reverted to the State ; and not
being his, his affidavit was legally false, however honestly
taken; and the deed procured by it, is legal fraud; and being
a cloud upon onr title, will and ought to be canceled.

Jordan for appellee, contended that the appellant lost all
right he acquired by his deed, by failing to pay double the value
of the improvement on the land within three months from the
date of his deed (Dig. p. 696, scc. 3;) and that the position;
that the appellee, by not complying with the conditions of the
donation to him, had forfeited his improvement to the State
was not warranted by a fair construction of the statute.

M. Justice Fairchild delivered the opinion of the court.

On the 26th of November, 1856, the plaintiff, a minor, ob-
tained from the auditor of public accounts a donation deed to
the north-west of quarter section twenty-eight, in, township
seven, north of range fifteen west, in Conway county. But at this
time, and for several years before, the defendant owned an
improvement on the land, whereby, under section 19, chapter
101, Gould’s Digest, it became necessary for the plaintiff to pay




Vol. 21] OF THE STATE OF ARKANSAS. 439

Torra. 1360.] Lacefield vs. Stell.

to the defendant double the value of the improvement, and to
do so within three months from the deed, and take a receipt
from the defendant of the amount of moncy paid for the im-
provement, and also, within thirty days from that time, to file
the receipt with the auditor.

The plaintiff did not pay, or offer to pay. the defendant for
his improvement.

On the 27th of Mareh, 1857, the defendant applied to the
auditor to purchase the land, filing his affidavit with the andi-
tor, in which he stated that he owned an improvement on the
land at the time it was donated to the plaintiff, and that the
plaintiff had not paid or tendered to him double the value of his
inmprovement.

The auditor thereupon allowed the defendant to purchase the
land by paving all arrearages of taxes charged on it, amounting
to one hundred and sixteen 33-100 dollars. The defendant paid
the money to the auditor, and the auditor executed a deed to
him for the land as if it had never been donated, under the an-
thority of the section of the statute before cited.

The case is a conflict as to the validity of the two deeds, the
plaintiff praying that the defendant’s deed be canceled. The
court below dismissed his bill, and he appealed.

The plaintiff obtained the land as a gratuity from the State,
subject to the condition prescribed by the law, of’ paying double
the value of the defendant’s improvement.

Failing in this his right was forfeited, and the auditor pro-
perly sold the land to the defendant, whose title to it is good
against the plaintiff.

We have not overlooked the argument of the counsel for the
appellant that the defendant had no improvement on the land
when it was donated to the plaintiff, from the improvement
having reverted to the State upon the defendant’s failure to
prescrve his donation title of 1853, and therefore that the plain-
tiff was not obliged to pay the defendant double the value of
the improvement. However that might be determined, upon
suitable allegations, we need not say, for the first donation title
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and its forfeiture are not brought into the case, only as evidence
in the agreed state of facts. There is no pleading in the case
setting up, on which the evidence can stand for considera-
tion.

The case made by the bill is the plaintiff’s donation deed,
and the defendant’s subsequent purchase from the auditor,
which is alleged to be void. The case of the answer is, that
defendant owned an improvement on the land when plaintiff
obtained a donation deed to it, which was not paid for, for
which the auditor’s deed of March, 1857, was procured by the
defendant. Thus, the foundation of the appellant’s argument,
however good it may be in itself, has no pleadings upon whizh
to rest.

Let the decree be affirmed.




