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STATE USE BIRNIE ET AL. vs. HOLLEMAN ET AL,

In an action on the official bond of a constable for his failure to levy on
and sell property taken in attachment and remaining in his possession
when an execution upon the judgment in the attachment came to his
hands, it is necessary to aver in the declaration, in stating the breach
of the condition of the bond, the failure of the constable to have the
money on the return day of the execution to pay it over according to
the command of the writ.

Where one of several breaches of the condition of a bond, as set out in
the declaration, is in sufficient, and does not contain the requisite aver-
ments to constitute, of itself, a sufficient breach, it cannot be aided by
the facts alleged in the preceding breach.

Writ of Error to Sebastian Circuit Court.
Hon. Ferix I. Barsox, Circuit J udge.

Hempstead, for the plaintiff.

v

Mr. Chief Justice Excrisr delivered the opinion of the
court.

This was an action on the official bond of a constable. A
demurrer was sustained to the declaration, and the plaintiff
brought error.

The suit was brought in the name of the State, for the use
of Birnie & Meyer against Holleman, the principal in the bond,
and Main one of his securities.

The declaration, after setting out the bond, assigned breaches
substantially as follows:

That Birnie &Meyer on the 11th of October, 1852, sued
out, from the office of Samuel Edmondson, esq., a justice of the
peace within and for the township of Upper, in the county of
Sebastian, a writ of attachment against the goods, etc., of one
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George Holen, directed to the constable of said township, com-
manding him to attach the said Holen by all and singular his
goods and chattels, etc., ete., ete., or so much thereof as would
be sufficient to secure the sum of $75' the debt sworn to, with
interest, and costs of suit; which writ of attachment was, on
the 11th day of October, 1852, delivered to said Holeman,
while in full force, to be executed ; and was by him, on the day
and year aforesaid, levied on divers goods and chattels of said
Holen, of the value of $75, which said goods and chattels were
then and there taken into the possession of him the said Holle-
man, then and there being constable of said township. That
afterwards, and while Holleman was constable as aforesaid,
on the 17th of Nov. 1852, by the consideration and judgment
of said justice, the said plaintiffs recovered against said Holen,
the defendant in attachment, $75 debt, $10 damages, and $4.31
costs of suit;—and that, on the 29th day of September, 1853,
they sued out of the office of said justice a writ of execution
on said judgment, which was directed to the constable of said
township, and on the same day, came to the hands of said
Holleman, constable of said township, as aforesaid’ to be by
him executed; by which said execution he was commanded
that of the goods and effects of said Holen, attached under
said writ of attachment, to-wit: one looking glass, ete., ete.,
(Here the goods attached are described), to levy the said sum
of $75 debt, $10 damages, $4.31 costs, ete., of the said property
and effects of the said Holen, according to law’ so that he pay
the same over to the said plaintiffs, and have their receipt
therefor, or the said moneys, before the said justice on the -
return day of said writ; and he was further commanded that
he make due return of said writ within thirty days from the
date thereof to the said jvrstice—“AnA the nlaintiff avers that
the said Holleman did not execute all process to him directed
and delivered, and in every respect discharged all the duties of
his office of constable of Upper township according to law, but
so to do wholly failed. That he wilfully and negligently
refused and neglected to levy the said execution on the goods
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so levied on as aforesaid by said attachment, and wilfully
neglected to advertise the same for sale, and watsed and
destroyed said goods, so attached, as aforesaid, to satisfy the
moneys which by the said execution he was commanded to
make or any other sufficient property to satisfy said debt,
although he had the said property, in said execution mentioned,
in his possession, and might and could have levied on sufficient
property to satisfy the moneys which by said execution he was
commanded -to make,” he whollv failed to dn so, whereby the
plaintiffs’ debt was wholly lost to them. .

“And, for a further breach of said writing obligatory, the
said plaintiff says that the said Holleman, constable as afore-
said, did not, within thirty days of the issuance of the said
execution, return said execution to said justice, as he was
thereby commanded, but' to return said execution, hath hitherto
wholly neglected and refused.

“And the said plaintiff avers that the said defendants, or
either of them, hath not paid the one thousand dollars in said
writing obligatory specified, or any part thereof ; and by means
of the premises an action hath acerued to the said plaintiff to
have and demand of the said defendants the sum of $178.82
that being double the amount of said plaintiff’s debt, damages
and costs in said execution specified; yet the plaintiff in fact
says the defendants, or either of them, hath not paid the said
sum of money or any part thereof, but to pay the same hath
hitherto wholly failed and refused and still fail and refuse so
to do,” ete.

The cause of demurrer assigned are as follows:

1. “There is no sufficient breach, or breaches, of the condi-
tion of the bond alleged in the declaration.

2. “Tt is not alleged in the declaration {hat the defendant
Holleman did not, as such constable, by virtue of said execu-
tion: have the amount of the judgment recited therein, nor the
receipt of the plaintiffs in said’ judgment, before the said
justice, at the retnrn day of the said writ.

8. “There is no allegation that, by reason of any breaches
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of the condition of the bond sued on, an action hath accrued
to the vlaintiff to have and recover the penalty of the bond, or
that said bond is thereby forfeited.

4. “It is not alleged that the penalty of the bond has not
been paid by defendants, nor the other parties to the bond mnot
sued ; and the declaration is other wise informal, uncertain and
wholly insufficient in law,” etc.

It would seem that the plaintiff meant te assign two special
breaches of the bond:

1. That the officer did not levy on and sell the property
taken in attachment and remaining in his possession when the
execution came to his hands.

2. That he failed to return the executicn.

For the first breach of official duty he, and his sureties, were
liable for the amount of money specified in the writ. Gould’s
Dig., sec. 74. But the right of action did not acerue until
the officer was guilty of the further failure to have the money,
for whick he had thus made himself liable, on the return day
of the execution, and to pay it over according to the command
of the writ. Ib. sec. 75. And his failure sc to do should have
been alleged in the breach. State use, ete., vs. Engles, 5 Ark.
26. For want of this averment, the breach was bad.

For the second breach of official duty, the failure to return
the execution, the officer, and his sureties, were liable to an
action on the bond for the amount of the exccution, with inter-
est thereon at the rate of one hundred per cent. per annum,
ete. Gould’s Dig., ch. 99, sces. 171, 174, 177.

But the breach alleging the failure of the officer to return the
execution is insufficient, becanse it does not contain the requi-
site averments to constitute, of itself, a sufficient breach, and
it cannot be aided by the facts alleged in the preceding breach.
State use, ete. vs. Hammett et al., 2 Eng. 492 ; Lyons vs. Evans
et al.,, 1 Ark. 349; Phillips vs. Governor, 2 Ib. 382.

Both of the breaches specially assigned being defective, as
above :tated, the demurrer was properly sactained, and the
judgment must be affirmed.




