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Mrrrer, AUDITOR, vS. MERRICK.

The Act of lst January, 1855, authorizing actual settlers upon lands for-
feited to the State for non-payment of taxes, to purchase them of the
Auditor at private sale, does not expressly, or by implication repeal
seation 138, chap. 148, Gould’s Dig., allowing the former owner the
privilege of redeeming them within two years after the forfeiture.

Appeal from Pulaski Circuit Court.

Hon John J. Olendenin, Circuit Judge.

Hempstead. Solicitor General, for the Auditor.

This is a question of construction, and onc confessedly im-
portant; and, to a proper understanding of its merits, it must
he remembered that by an act, approved 1st January, 1853,
(Acts 1352, p. 55), several radical changes were made in the
revenue law,

The act of 1855, for the benefit of actual settlers on the
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forfeited lands of the State, was intended to accommodate itself
to the change in our revenne system, and was not, as I confi-
dently maintain, intended to affect or abrogate the right of
redemption, existing in the owner of forfeited lands, for the
space of two years from the date of forfeitvre. under the 118th
section of the Revenue law (Dig. 889) ; but had quite a different
object in view,

It would be highly unjust to hold that it operated as a repeal
of the right of redemption in two years; because that was a
general right in owners, secured to them by the general law
and policy existing almost from the beginning of the State
government,

By holding the right of redemption, as still subsisting, both
laws may stand as they ought to, and both Fave 2 subject mat-
ter upon which to act; and thus a general svstem remains
intact. I cannot think the legislature intended to cut off the
right of the owner of forfeited land to redezm the same in two
years; but which is abrogated if this mandamus can be sus-
tained. Certainly Injustice would arise from a different con- -
struction.  Although the literal import of the act may seem to
give a pre-emption to forfeited lands presently, yet when it
comes to be construed, in reference to other laws in pari mate-
ria it is evident that a different interpretation should be given
to it. United States vs. Fisher, 2 Cranch, 386, 399; 9 Bac.
Abr. Statute (1) 240.

Where in a subsequent statute there Is no express repeal of a
former one, the former will not be considered as repealed by
implication, unless the repugnancy is plain and unavoidable.
Planters Bank vs. The State, 6 S. &)L 628; 4 How. (. S, 37;
1 Wis. 513; 15 Geo. 361.

" Garland, for appellec,

When statutes are so repugnant and contradictory that they
cannot be construed harmoniously and made {0 stand, the latter
statute repeals the former by implication, which is as effective
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as if done expressly. 2 Mass. Rep. 146; 5 S. & M. 628; 1
Tucker’s Com., book 1, cll 2, p. 13.

To lands forfeited to the State, she has a contmoent title, to
be defeated on the owner’s paying faxes, costs, ete.; and if
within the two years allowed for redemption, she convey away
such lands, her vendee gets exactly what title she had, which
likewise may be defeated by redemption within the two years.

Mr. Chief Justice English delivered the ovinion of the court.

On the 9th of March, 1857, the collector of Conway county
offered for sale for taxes a tract of land, taxcd in the name of
one Torkington, which was not sold for want of a bidder, and
forfeited to the State.

On the 25th of November, 1857, Merrick applied to the Audi-
tor to purchase the land, under the act of January 1st, 1855,
(Gould’s Dig., ch. 148, sees. 172, 173), tendcring the amount of
taxes, penalty and cost due thereon, and producing to the
Auditor the affidavits of settlement and vesidue, etc., pre-
scribed by the act; but the Auditor refused to receive the money
and execute to the applicant a deed to the land, on the ground
that the two vears allowed by the statute to the former owner
to redeem the land had not expired. °

Merrick then applied to the Circuit Court of Pulaski county
for a mandamus against the Auditor to compel him to accept
the money, and execute the deed, stating the facts above set
forth.

The Auditor demurred to the petition, the court overruled
the demurrer. awarded the mandamus, and the Auditor ap-
pealed.

By sec. 138, Gould’s Dig. ch. 148, the foimer owner of any
tract of land forfeited for non-payment of taxes, is allowed to
redeem the land at any time before the expiration of two years
from the date of the forfeiture, by paying the amount of taxes,
etc., charged thereon.

Sect‘on 155 requires the Anditor to offer at public sale, on
the first Monday in February, in each year, all lands, etc., which
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have been forfeited to the State for the term of two vears, and
have not been redeemed, ete.

These sections of the statute were in force when the act of
1st January, 1855, was passed. Tt provides:

That “actual settlers upon lands which have been, or may
be herveafter forfeited to the State for non-payment of taxes,
shall be entitled to purchase the same at private sale, and upon
payment of the amount of taxes, penalty and costs due thercon
to the Auditor, it shall be the dutv of the Auditor to execute
and deliver to the purchaser a deed of conveyance for the same
as required by sce. 163” (where forfeited lands are sold by the
Auditor at public sale.) Dig., chap. 148, sec. 172.

Section 173 prescribes the affidavits of seitlement, ete., to be
filed by the applicant to purchase at private sale.

The act of 1st January, 1855. does not expressly, nor do we
think by implication, or conflict, repeal the previous law allow-
ing the former owner of land forfeited to the State, the privi-
lege of redeeming it any time before the expiration of two
years from the date of the forfeiture. Tt only charges the
previous law so far as to authorize the Auditor to sell forfeited
lands, after the period allowed for redemption has expired, to
the actual settlers thereon at private sale, instead of offering
all such lands at public sale, as required by the previous law.

The judgment of the court below must he reversed, and the
cause remanded, with instructions to the court to sustain the
demurrer of the Auditor to the petition of Merrick.




