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BAKER ET AL. vs. STATE USE GRIMES AD.

Where there has been no motion for a mew trial, nor any question of
law reserved upon the trial of the issue, no point is legitimately pre-
sented for the consideration of this court in respect thereof.

No action can be brought upon the bond of a public administrator for
his failure to pay over the assets of the estate to the administrator ap-
pointed by the Probate Court, until such court shall have adjusted his
account and ordered him to pay over any balance that may be found in
his hands. ‘

Appeal from Sebastian Circust Court.
Hon. Ferix T. Barsox, Cirenit Judge.

S. F. Clark, for the appellants.

Contended that Baker was not liable to be sued upon his bond
unfil settlement with the Probate Court and an order by the
court to pay over any balance of the estate in his hands. Dig.
ch. 7, see. 5; Jones vs. State use, 14 Ark. 170; 2 Eng. 107.

Mr. Chief Justice Exerisa delivered the opinion of the
court.

This was an action of debt upon the bond of a public admin-
istrator. '

The action was brought in the name of the State, for the
use of Marshall Grimes as surviving administrator of John
Booth' deceased, against James J. Baker, sheriff of Sebastian
county, the principal in the bond, and Norton, Sutton, Rogers
and Spring, securities.

The bond was executed 27th of June, 1853, in the form pre-
scribed by the statute.

The declaration, after setting out the bond, assigns a special
breach of its condition, in substance as follows:
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That, on the 20th of Qctober, 1853, letters of administration
upon the estate of John Booth: deceased, were granted to Mar-
shall Grimes and Thomas Booth, by the Probate Court of Sebas-
tian county; and on the same day it was further ordered by
said court that Baker, sheriff, cte., and pulbic administrator of
the estate of said John Booth, deceased, “account for, pay and
deliver to the said Marshall Grimes and Thomas Booth, admin-
istrators of said estate, all the money, property and estate of
¢very kind in his possession.”

That Thomas Booth, co-administrator, afterwards departed
this life. leaving Grimes sole administrator.

“And plaintiff avers that the said James J. Baker. by virtue
of his office as public administrator of John Booth, deceased,
had, and held in his hands, at the time letters of administration
were granted to said Marshall Grimes, ete., on the estate of
John Booth, deceased, the sum of six thousand five hundred
dollars belonging to said estate, ete.; and being so ordered by
the Probate Court, ete., to pay and deliver said sum of money
to the said Thomas Booth and Marshall Grimes, wholly failed
and refused to pav and deliver said sum of money or any part
thereof, to the said Thomas Booth and Marshall Grimes,
administrators as aforesaid, or either of them in the lifetime of
the said Thomas Booth, but to do so wholly refused. although
often requested, and to pay the same since the death of the
said Thomas Booth to the said Marshall Grimes, administrator
as aforesaid, has wholly failed and refused, although often
requested so to do, and still fails and refuses, ete.

The suit was discontinued as to ‘defendant Norton, who was
not served with process.

Baker filed a demurrer to the declaration’ which was over-
ruled, and he rested. :

The other defendants interposed a plea aileging that Baker
had turned over to Booth and Grimes, after letters of adminis-
tration were granted to them, all of the assets of the estate in
his hands, ete. The issue was submitted to the court, sitting as
a jury, by consent of parties, upon an agreed statement of facts,
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finding for plaintiff, and damages assessed against the defend-
ants for a contested balance of the estate, which the court found,
upon the evidence, to be in the hands of Baker, or for which he
and his sureties were responsible; and the defendants excepted’
set out the evidence, and appealed.

1. There having been no motion for a new trial, and no
question of law reserved upon the trial, of the issue before the
court, sitting as a jury, there is no point legitimately presented
for the consideration of this court on this branch of the case.
State Bank vs. Conway B, 13 Ark. 344; Gardner vs. Miller,
(present term.)

2. In the demurrer interposed by Baker, the objection taken
to the special breach of the condition of the bond assigned in
the amended declaration is, that there was no allegation that
he, as public administrator, had made anv settlement of his
accounts with the Probate Court; or that the court had made
any order directing him to pav or turn over to Grimes and
Booth. the regular administrators of the estate, any balance: or
amount, or assets found to be in his hands upon such settlement,
ete.

By statute, the sheriff of a county is made, by virtue of his
office, public administrator; and in certain cases enumerated in
the statute, is required to take charge of the estates of deceased
persons and administer them. Gould’s Dig. ch. 6.

When the property of any deceased person shall come into
the hands of a public administrator, he is required to enter into
the like bond and security as prescribed by law in ordinary
cases of administration. TIb. sec. 3. i

The bond sued on was erecuted under this section of the
statute. .

It was the duty of Baker, as public administrator of Booth,
te return an inventory of the estate taken by him into his pos-
session, and to administer and account for the same, as near as
circumstances would permit according to the law prescribing
the duties of administrators, subject to the control and direction
of the court of Probate. Ib. sec. 4.
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Sec. 5 provides that: “If at any time, letters testamentary,
or of administration be regularly granted on any estate in the
hands or under the control of the public administrator, he shall,
under the order of the court of Probate, account for, pay and
deliver to the executor or administrator thus appointed, all the
money, property, and estate of every kind in his possession.”

On the grant of letters of administration to Grimes and
Booth, upon the estate in question, it was the duty of the public
administrator to render to the Probate Court an account of his
adiinistration for adjustment and settlement by the court, and
to pav over to the regular administrators any balance of money
property or effects found to be in his hands, after deducting his
compensation, costs, ete., under the order of the court. If he
failed voluntarily to render an account for settlement, he could
have been compelled to do so by rule from the court. After
the adjustment and settlement of his account by the court, if he
had failed to pax over to the regular administrators any balance
of assets found to be in his hands, or for which he was respon-
gible, he and his surcties would then be liable to an action upon
his bond.

But no action could be brought upon the bond for the failure
of the public administrator to pay over assets until the Probate
Court had adjusted his account, and ordered him to pay over
any balance found to be in his hands, because the Circuit Court,
in an action upon the bond, would not have competent jurisdic-
tion to settle his account, fix his compensation’ determine his
liability for interest on money, and other questions appertain-
ing peculiarly to the jurisdiction of the Probate Court. Jones et
al. vs. State use ete., 14 Ark. 171, and cases cited ; Egner vs. Mec-
Guire ad. 2 Eng. 107.

For the error of the court in overruling the demurrer to the
declaration, the judgment must be reversed, and the cause
remanded for further proceedings, ete.




