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CARTER vs. ADAMSON.

The statute of limitation of the State where a suit is brought regulates
the remedy: and if in a suit in this State upon a judgment rendered in
another State, the fact, that the cause of action upon which the judgment
was rendered was barred by limitation, is relied upon as a matter of
defence, the fact must be set up by plea uverring what the law of
such State was.

Upon a covenant given by the members of a partnership to a retiring
partner, to pay the then existing debts of the firm and to save him harm-
less, no cause of action arises to him én the covenant to save him
harmless, until he is subjected to damages on account of the partnership
liabilities; nor does the statute of limitation begin to run on the coven-
ant until then.

A regularly certified transcript of the record of a judgment of another
state, containing an entry of satisfaction of the judgment by the de-
fendant, is prima facie evidence of this payment by him.

Appeal from the Circuit Court of Pulaski County.
Hon. John J. Clendenin, Cireuit J udge.
Carroll & Johnson, for appellant.

The statute of limitation refers to the remedy and is governed
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by the lex fori, 2 Parsons on Con. 102; and if the defense set
up in the third and fourth pleas, was binding upon Carter, in
Maryland, and consequently a good defence for Adamson, the
pleas would be liable to objection because the statute of Mary-
land should have been pleaded.

Until some damage, real or nominal, was sustained by Car-
ter, he had no right of action upon the covenant, and until there
is a right of action no statute bar can brgin to run. 1 Tidd’s
Pr. 16; 15 Ala. 72; 4 Ohio 331; 4 Peters 72.

The transeript of the record of the judgment was evidence of
the satisfaction of the judgment by Carter, as well as of the
other facts contained in it. 16 Ark. 72 Ib. 83.

Watkins & Gallagher, for appellee.

The breach of the instrument sued on took place within a
reasonable time after its execution, and then the statute com-
menced running. In the case of Lathrop vs. Atwood, 21 Conn.
117, this point was expressly decided ir accordance with our
position, and upon exactly the same covenants. In fact the
instruction was drawn from that case, and the decision is fully
supported by the cases of Dorsey vs. Dashiel, 1 Md. Rep. 198;
Brow nvs. Howlet, 1 Fairf. 3388 ; sce also 1 and S. Ct. Rep. 98;
2 Strob. 344 ; 4 Peters 172; 4 Ala. 495; Ang. on Lim. p. 147; 7
Wend. 502; 3 J. R. 137; 3 Cow. 313.

Mr. Chief Justice English delivered the opinion of the Court.

This was an action of covenant broucht bv Robt. W. Carter
against John Adamson in the Pulaski Circuit Court.

The action was commenced 18th March, 1857, and founded
on a covenant entered into on the Tth of July, 1841, at Little
Rock, by the plaintiff, the defendant, and one Jesse T. Higeins,
who were partners in the marcantile business, and bv which
Carter sold and assigned to Adamson and Higeins his entire
interest in the partnership effects; in consideration whereof
they covenanted and bound themselves to pay and satisfy all
the creditors to whom Carter stood chargcable -and indebted for
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and concerning the affairs and dealings of the co-partnership,
and to save him harmless, ete. N

Breach, that plaintiff was sued on one of the partnership
debts in the Circuit Court of Montgomery county, in the State
of Maryland, on the 12th day of February, 1844, and after
pleading, ete., etc., judgment was finally obtained against him
by the plaintiffs in action, on the first Monday of March,
1854, for $327.35 damages, and $28.16 costs, which he was
compelled to pay, ete., ete.

The defendant pleaded.

1. That.he did not cxecute and deliver said covenant in the
declaration mentioned within five years next before the com-
mencement of this suit,

2. That the cause of action in the declaration mentioned did
not acerue within five years next before the commencement of
this suit.

3. That the cause of action upon which the judgment was
recovered in the declaration mentioned, did not acerue within
three years nevt before the institution of said suit in which said
judgment was recovered. :

4. That the cause of action upon which the judgment was
recovered in the said declaration mentioned did mnot acerue
within five years next before the institution of said suit in which
said judement was recovered.

5. That the cause of action in the declaration mentioned did
not accrue for or on accownt of any payment by said nlaintiff
of any indebtedness or liability due or owing by the said former
partnership of Robt. W. Carter, John Adamson, and Jesse T.
Higeins.

6. That said judgment in the declaration mentioned was not
recovered for or on account of any partnership indebtedness or
liabilitv due or owing or demand azainst said Robt. W. Carter,
John Adamson and Jesse T. Higeins.

7. That the plaintiff did not, and never has paid the said .
snm of o recovered aeainst him, nor anv part thereof in
manner and form as in said declaration alleged.
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To the first plea the plaintiff replied that even though defend-
aht did not within five years next before the bringing of this
suit execute and deliver the said covenaut, in the declaration
mentioned, to the said plaintiff, precludi non, because he says
the right of action did not accrue to the said plaintiff until the
breaking of said covenant by said defendant suffering judgment
against said plaintiff on account of said partnership transac-
tions, violative of the covenant, as alleged in the declaration,
ete.

(To this replication the defendant took issue, after demurrer
thereto overruled.)

To the 2d plea the plaintiff replied that the cause of action
in the declaration mentioned did accrue within five ycars next
before the bringing of this suit.

(To which replication defendant took icsue.)

To the 3d and 4th pleas the plaintiff demurred, the court
overruled the demurrer and the plaintiff rested.

To the 5th plea the plaintiff replied that the cause of action,
in the declaration mentioned, did accruc on account of a pay-
ment by him of a debt which was due and owing by said former
partnership of Robt. W. Carter, John Adamson, and Jesse T.
Higgins.

(To which replication defendant took issue.)

To the 6th plea the plaintiff replied that the judgment in the
declaration mentioned was recovercd on account of a part-
nership indebtedness due and owing by said Robert W. Carter,
John Adamson and Jesse T. Higgins.

(To which replication the defendant took issue.)

To the 7th plea the plaintiff took issue.

The issues were submitted to a jury, and verdict and judg-
ment for the defendant.

Plaintiff took a bill of exceptions in relation to the charge of
the court to the jury, and appealed.

1. The declaration alleges that the suit npon the partnership
debt was brought against Carter in the Maryland Court, on the
12th of February, 1844. At that time the Arkansas limitation
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to an action on a simple contract, was three years, and to an
action on a bond for the payment of money, five years. The
counsel for Adamson say that they pleaded the statute of three
and five years (in the 3d and 4th pleas) because the declaration
did not show whether the partnership debt upon which the
judgment was recovered against Carter in Maryland, was evi-
denced by an unsealed or sealed instrument.

.Taking the 8d and 4th pleas to be true, as admitted by the
demurrer, and that the suit was not brought, upon the partner-
ship debt, against Carter, in the Maryland court, within the
period of limitation prescribed by the statute of Arkansas, is
that a good defence to this suit brought by Carter against
Adamson on the covenant of indemnity, etc? We think not.
Carter having been sued in the Maryland court, the remedy
was regulated by the limitation law of that State. Such at
least is the general rule. Angel on Lim. 62, ete. If the cause
of action on the partnership debt was barred by the limitation
law of Maryland, at the time Carter was there sued, Adamson
should have pleaded that fact, averring in the plea what the
law of Marvland was, inasmuch as the court here counld not
judicially know what the. law of that State was. 1 Chitty’s
Plead. 216.

Whether Carter was bound to plead, and insist upon the
statute of limitation of Maryland, or not, is a question not now
befose us. The court erred in overruling the demurrer to the
3d and 4th pleas.

2. On the trial the plaintiff asked the court to charge the
jury that: “If they believed from the ¢vidence that the said
judgment was obtained within five years before the bringing of
this suit, and that the judgment was obtained on account of a
suhsisting indehtedness due and owing bv the firm of Carter,
Adamson, and Higgins, and that the plaintiff in this suit had
paid the amovnt of said judement so obtained against him,
they will find for the plaintiff;’—which instruction the court
refused to give.

But, on the motion of the defendant, the conrt instructed the
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jury as follows: “That the cause of action of said plaintiff, if
any he ever had, occurred upon the covenant sued on herein
within a reasonable time after the execution thereof ; and that
if the jury believe from the evidence that more than five years
have elapsed prior to the commencement of this suit, and after
the lapse of a reasonable time from the execution of said cove
nant sued on, they must find for the defendant.”

The clause in the covenant on which the suit was founded is
as follows; “and the said John Adamson and Jesse T. Higgins
for themselves, their executors, administrators or assigns doth
covenant that they will at all times hereafter pay and satisfy
all the creditors to whom the said Robt. W. Carter standeth
chargeable or indebted for and concerning all the affairs and
dealings of the said co-partnership, and shall at all times save
harmless the said Robt. W. Carter, his executors or administra-
tors from them and every of them.”

The most reasonable interpretation of this covenant is that it
contains two distinct stipulations on the part of Adamson and
Higgins : 1. That they would pay and satisfy all of the creditors
of the firm to whom Carter was responsible as one of the part-
ners: 2. That they would save him harmless on account of the
partnership debts. In other words, they covenanted not only
to pay the debts but to indemnify him against loss or damage
on account thereof.

There being no time fixed in the covenant for the payment of
the debts, it may be supposed that it was the intention of the
parties that such of them as were due at the date of the con-
tract should be paid immediately, and that such of them as
were not then due, should be paid at maturity. According to
the current of adjudications, on the failure of Adamson and
Higgins to pay such of the firm debts as were due at the date
of the covenant within a reasonable time thereafter, or on their
failure to pay such of them as were not then due within a
reasonable time after maturity, the stipulation in the covenant
for the payment of the debts was broken, a cause of action
thercon accrued to Carter, and the statute of limitation began
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to run cn the accrual of the cause of action. But be this as it
may, it is not necessary for us to express any opinion on this
point, as in the case now before us the action is not founded on
the stipulation of the covenant to pay. the debts, but on the
indemnity clause of the covenant. And Carter was under no
legal compulsion to avail himself of any right of action that
may have accrued to him on the former clause of the covenant,
but had his election to rest upon the latter clause for protection
against loss or damage ete.

Upon the indemnity feature of the covenant, no right of
action accrued to Carter until he was subjected to damage on
account of the partnership liabilities, and of course the statute
of limitation did not begin to run against him until after the
cause of action accrued, Churchill vs. Hunt, 3 Denio, 321 ; Gil-
bert vs. Weinan, 1 Comstock 563; In the matter of Negus, 7
Wend. 503; Thomas vs. Allen, 1 Hill 145 : Lathrop vs. Atwood,
21 Conn. 117 ; Dorsey vs. Dashiell, 1 Maryland Rep. 202 ; Sedg-
wick on Dam. 313.

The court below erred in refusing the first instruction moved
by the plaintiff; and in giving in licu thercof the instruction
moved by the defendant. .

3. On the trial, the plaintiff read in cvidence a regularly
authenticated transcript of the proceedings and judgment of
the Maryland court referred to in the declaration.

At the foot of the judgment entry is the following: “Mem.
10th. Tried and verdict for the plaintiffs, damages $327.35
and judement on verdict, damages $327.35 ct. mo .with interest
from 10th day of March, 1854, and cost $28.16 2-3, and satisfied
by Robt. W. Carter per line filed 1st April, 1854.”

This memorandum is embraced in the franscript as a part of
the record of the cause. The last clause of it is doubtless an
entry of the satisfaction of the judgment under the Maryland
practice, and is prima facie evidence of the payment of the
judgment by Carter. Snider vs. Greatheuse et al., 16 Ark. 72.
This case is unlike that of Chipman vs. Fambro, ib. 291, relied
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on by the counsel for the appellee. = Sec also Bone as ad. vs.
Torry, ib. 93; State use ete., vs. Martin, et al. 20 1b. 629.

The court below erred, therefore, in refusing to charge the
jury that the iranscript was evidence of ithe payment and satis-
faction of the judgment by Carter.

The judgment must be reversed, and the cause remanded for
further proceedings, ete.




