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McNEiLL vs. Jonzs.

The possession, under a parol contract for the sale of land, to amount to
such part performance as will warrant a court of equity in enforcing
a specific performance, must be connected with the contract of sale,
must be in, consequence and in pursuance of it, and intended to be ip
execution of it, and by the permission of the vendor, or with his knowl-
edge and acquiescence. i

Appeal from Clark Circuit Court in Chancery.
Hon. Abner A. Stith, Circuit Judge.

Watkins & Gallagher, for the appellant.
The contract set forth in the bill was not sufficient to support
the decree. I is stated that it was not in wriing. No part per-
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formance is averred to take it out of the statute of frauds. It
is not averred that possession was taken of the land under the
contract, nor that such possession was tuken with the consent
of the owner. 2 Story’s Eq. sec. 763; 18 Ves. Jr. 328.

There is no proof of any contract, either in writing or parol.
No decree for specific performance can be made where doubts
exist as to the terms of the contract, 1 McLean, 120 ; nor wherc
its terms are rot clear, definite and certain. 2 Sum. 278; 14
Pet. 77; 3 Hawk. 628; 4 Porter, 297.

Flanagin, for the appellee.

Submitted that the contract as alleged, was substantially
proven; and that the complainant offered to perform the stipu-
lations on his part, and was in possession. cultivating and im-
proving the land.

Mr. Chief Justice English delivered the opinion of the Court.

On a bill for the specific performance of a verbal contract
for the sale of real estate, Jones obtained a decree against
MeNeill, in the Clark Cireuit Court, and the latter appealed to
this court.

It must be borne in mind that, by the statute of frauds, verbal
contracts for the sale of real estate are void; and that courts
of equity have established the rule of enforcing the specifie
performance of such contracts in cases, only, where it would b»
a fraud upon the purchaser to permit the vendor to avail him-
self of the benefit of the statute. In other words, that the
courts of chancery interpose in certain cases in order to keep a
statute, which was designed to prevent frauds and perjuries in
the sale of lands, ete., from being made the instrument of fraud
—As where the purchaser has been let into possession of the
land in pursuance of a parol contract of sale, and made in-
provements, it would be a fraud in the vendor to take advantaos
of the statute, treat the purchaser as a trespasser, and avail
himself of the benefits of his labor, or monev expended in the
improvement of the property; and a court of equity will inter-
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pose to prevent such fraud, ete. Delivery of possession, or_the
vendee’s entry with the vendor’s consent, and the making of
valuable improvements, are such part performance of the con-
tract of sale as will entitle the vendee to a specific execution
of the contract. In like manner, payment of the purchase
money, and being let into posession are sufficient. And though
m some of the adjudications on the subject, the making of im-
provements, and in others, the pavment of the purchase money,
is conneccted with the entry into possession, yet neither of thess
circumstances is necessary, and possession, though it is strength-
ened by payment or improvements, is alone, sufficient to con-
stitute part performance. The reason is, as above indicated.
that if the contract were avoiled, the purchaser would become
liable as a trespasser for taking possession of the land.

The possession, to amount to part performance, must be con-
nected with the contract of sale, and must be in consequence,
and in pursuance of it, and intended to be in execution of it.

If the purchaser’s possession has no relation to the agreement.
but is on a distinet title, it will not be part performance; in-
deed, if it can be fairly and reasonably accounted for, withont
supposing that therc was an agreement to sell, such mere pos-
session will not be a sufficient performance.

CThe possession must clearly appear to have been taken hv
the known permission of the vendor; and, if it be against or
withount his permission, it will not be availing; but an entry and
continuance in possession- with the knowledge and acquiescence
of the vendor, would reasonably be evidence of his consent.” 2

Story . Eq. sec. 761-2-3; 1 Vol. Tead. Ca. Eq., Hare & Wallace

568, and cases cited; Gregory vs. Mighell, 18 Ves. 328.

In the case before us, the parties differ, in the bill and answer,
as to the terms of the contract.

The appellee alleges in the bill, that in the spring of 1851,
appellant was in possession of an improvement situated on tw»
fractional quarter sections of land containing about thirty-nine
acres, which he had entered at the land office, ete. That at
the time referred to, appellant and appellee had a conversation
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about the sale of the land, but differed as to the terms. That
appellant offered to take a second-hand spinning machine of
good quality, and four cows and calves to be delivered in the
following autumn, for the land. That the conversation had
reference to a particular machine which appellant had not
seen, but which appellee represented to be a good one, some-
what soiled by use, but promised to have it varnished, ete. That
they separated without a trade, but in a few days appellee de+
termined to accept the proposition, and prepared two obliga-
tions, one for a spinning machine in accordance with the terms
of the agreement, and the other for the cows and calves, and
sent them to appellant, with instructions to the agent to deliver
them to him, provided he was still willing to sell the property
on the terms above stated ; and that he received the instruments
of the agent, said all was right and retained them. That immedi-
ately thereafter, appellee took a good second-hand spinning
machine, such as was stipulated for, had it varnished, and
tendered it to appellant, at the house of one Tennison, but that
he refused to receive it, for the alleged reason that it had not a
cast band-wheel, ete.; and it rcmained at Tennison’s where it
-was tendered.

That before the time stipulated for the delivering of the cows
and calves, at the request of appellant, it was agreed that hogs
should be given, at the customary price, in lieu thereof; but
before the first of January, 1851, it was further agreed that
appellant should be paid $40, in pork, which was customary
price of four cows and calves, and that appellee had pork, and
sent him word several times to come and get it, which he neg-
lected to do. That appellee afterwards sent appellant word
that he could be paid in cows and calves or hogs, just as he
pleased, to which appellee received no response. ~ That he
afterwards tendered appellant $40, in cash, in lien of the cowx
and calves or pork, and he refused to receive the same, stating
that he would take the $40, as offered, provided there was some
arrangement to pay the balance otherwise than in the spinning
machine. ‘
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The appellant, in his answer, admits that he and appellee
had a conversation, at the time stated, about the sale of the
land, but denies that his proposition to sell was on the terms
alleged in the bill; on the contrary he avers that he proposed
that if the appellee would pay him four cows and calves worth
$40, and one cow brute worth $3, he would take a good spinning
machine in payment of the balance for the land, on condition
that he could sell the machine for $80 cash, but not otherwise.
No particular machine was mentioned. That they separated
without trading and they never did conclude any trade about
the land. Ile denics that appellee ever sent him any obligation
in relation to the land, except one for three cows- and calves
and one cow brute, which was not in accordance with his agree-
ment, and which he refused to receive as such, and told the
agent who delivered it, that he would return it, ete. That he
had not received anything in payment of the land. He admits
that appellee tendered him a spinning machine, but he avers
that he refused to receive it because it was not such a machine
as he had proposed to accept; that he told appellee that he
would have nothing to do with it, because on enquiry he found
that it could not be sold for $80; and that it was not worth more
than $15. He admits that he told appellee that he would take
pork in lieu of the cows and calves if appellee would pay him
$80 in cash instead of the machine; but he failed to comply; and
did not pay, deliver or tender in payment for the land the cows
and calves, such machine as was stipulated for, or cash, and
consequently the trade was never completed, and appellant
gave him no title, or bond for title to the land, ete.

Therc was no witness to the conversation which occurred
between the parties in relation to the sale of the land in the
spring of 1851. Much of the depositions read upon the hear-
ino relate to the character and value of the spinning machine
which appellee offered to deliver to appellant—whether it was
snch a machine as he proposed to take or not, it was very clear
from the evidence that he was not pleased with it, and refused
to accept it; and it is by no means clearly proven what the
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terms of the parol contract between the parties were, or that
they ever came to any agreement about the sale.

Appellee alleges in the bill that he took possession of the
property, and has had possession ever since, and made improve-
ments thereon worth at least $400. That though appellant
had knowledge of his possession and of the improvements that
he had made, he had not offered to rescind the contract or given
him notice that he claimed the land.

The bill does not allege the time when appellee took posses-
sion of the land, nor that the possession was taken under and
in pursuance of the contract of sale, or with the consent or per-
mission of the appellant, or that he acquiesced in the possession
of appellee.

The bill was filed 28th July, 1854.

The answer admits that appellee cultivated part of the lan:l
in the year 1852, but appellant avers that he know nothing of
the improvements. That the truth was, that appellant cut the
timber and cane from some ten or fifteen acres of the land him-
self, and that he was informed and believed that appellee had
made but little other improvement, excepting the fencing of
said land.

The answer was filed the 5th September. 1854, and appellant
alleges that he told appellee some two years before then, that
as he had failed to comply with any part of the contract it was
forfeited, and that he could not have the land, etc.

It does not appear that either of the parties ever resided on
the land. Tt was proven that appellee cultivated a part of the
land from the spring of the year 1853, to the filing of the bill;
but there is no evidence that he went into possession, or culti-
vated the land, with the consent of appellant. On the contrary.
it 1s in proof that they conversed about the trade as late as the
summer of 1852, and still disagreed about the spinning machine:
and that appeilant continued to pay taxes on the land, and ent
timber from it while appellee was cultivating a portion of it.

Tt is by no means clearly made out that there was such part

\ performance of the verbal contract of sale (if the parties ever
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agreed in any) as to take it out of the statute of frauds, and
entitle the appellee to specific performance. - On the contrary,
the case affords an apt illustration of the disputes and mischief
growing out of parol contracts for the sale of lands, which the
statute was designed to prevent.

The decree must be reversed and the cause remanded, with
instructions to the court below to dismiss the bill for want of
equity.
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