
CASES ARGUED AND DETERMINED 

!IV THE 

SUPREME COURT OF ARKANSAS, 

AT THE MAY TERM, A. D. 1860. 

(Before the Hon. E. H. English, C. J., and F. W. Compton, J.) 

SCARBOROUGH VS. ARNOLD. 

Where the sheriff offers land for sale under execution, and it is struck 
off to a bidder, who refuses to pay his bid, and the sheriff does no act 
treating the sale as complete, it is not such a sale as will subject him to 
a motion under sec. 76, chap. 68, Gould's Digest. 

Appeal from Marion Circuit Court. 

Hon. WILLIAM C. BEVENS, Circuit Judge. 

Byers, for the appellant, relied upon section 70, page 507, 
Revised Statutes, in support of the motion for judgment against 
the sheriff.
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Mr. Chief Justice ENGLISH delivered the opinion of the 
Court. 

This was a motion by Scarborough, in the Marion Circuit 
Court, for judgment against Arnold, as sheriff, founded on the 
provisions of sec. 76, chap. 68, Gould's Dig. 

It was alleged in the motion that . by virtue of an execution 
in favor of Scarborough, against Jesse Mooney and others, 
Arnold levied upon and offered for sale certain lands, as the 
property of Mooney, which were purchased by Pearson and 
Moore at $111.50 ; and that Arnold had returned upon the 
execution that he had sold the lands to them, for that sum, but 
that they had not paid him therefor. That Arnold failed to 
have the money in court on the return day of the fi. fa., and also 
refused to pay it to the plaintiff, etc. Wherefore he moved for 
judgment against him for the amount of the money bid for the 
lands, with interest, and damages at the rate of ten per cent. 
per month, as provided by the statutes, etc. 

Arnold stated in his response to the motion, that Moore and 
Pearson bid off the lands at the sum stated, but refused to pay 
him the money. That when the sale was made, he demanded 
the money of them, and they promised to pay it to him on the 
next morning; and that, on the next morning they refused to 
do so; and that, when he ascertained they would not pay him 
the amount bid by them for the lands, the time prescribed by 
law for judicial sales had expired, and that he could not legally 
offer the lands for sale a second time. 

The matter was submitted to the court, by consent Of parties. 
and the plaintiff read in evidence the execution, return, etc. 

Arnold stated in his return on the fi fa., that he offered the 
lands for sale, that one tract was bid off by Pearson for $107, 
and the other by Moore at $5, which sum of money remained 
wholly unpaid, etc., and the execution unsatisfied, etc. 

Wm. Byers. Esq., the attorney for the plaintiff in the execu-
tion, testified that he was present at the sale, and, immediately 
on the close of the sale, directed Arnold to demand the money 
of Pearson, stating to him that he believed, from the conduct 
of Pearson, that he intended to deceive Arnold, and would not
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pay him the money. Witness also told Arnold, at the time, 
that if he did not do his duty about the matter, he would hold 
him responsible. That Arnold went, as he said, to Pearson 
and Moore, and demanded the money, and they told him they 
would pay it to him the next day, or sometime thereafter, the 
exact time not recollected by witness. Witness then told him 
if he waited on them for the money, he would do so at his peril. 
A few days after the sale, Arnold told witness that Pearson 
refused to pay his bid, alleging that the defendant in the exe-
cution had no title to the land bid off by him. Witness fre-
quently requested Arnold to settle the matter, during the term 
of the court at which the sale took place. 

The court overruled the motion for judgment, and discharged 
the defendant, and the plaintiff appealed. 

The section of the statilte, under which the motion was 
made, declares : 'If any officer sell any property under execu-
tion, whether he received payment therefor or not, or shall 
make the money in any execution specified, or thereon indorsed, 
and directed to be levied, or any part thereof, and shall not 
have the amount of such sale, or the money so made,. before 
the court, and pay over the same according to law, he shall be 
liable to pay the whole amount of such sale, or money by him 
made to the person entitled thereto, with lawful interest, etc. 
and damages, etc., at the rate of ten per cent. per month, etc. 
And the party aggrieved is given a remedy by action against 
the officer and his securities on his official bond, or by motion 
for judgment against the officer. 

Under this section'of the statute, the officer is liable to an 
action, or motion for judgment, in two eases; first, wliere he 
sells property, under execution and fails to pay over the amount 
of the sale, whether he received the money or not ; and, second, 
where he receives money on the execution, and fails to pay it 
over. Levy vs. Lawson, 5 Ark. 213. 

It was expressly held in State use, etc. vs. Borden et al., 15 
Ark. R. 615, that where a sheriff offers land for sale under an
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execution, and it is struck off to a bidder, who refuses to pay 
his bid, it is not such a sale of the property, within the meaning 
of this section of the statute, as would make the officer respon-
sible for the amount. 

In the case before us, the lands were bid off by Pearson and 
Moore ; the sheriff demanded the money of them immediately ; 
they promised to pay it to him on the next day, but on the next 
day refused to do so. He did not execute to them deeds for 
the lands, or treat the sale as completed, by his return, or other-
wise, so as to assume responsibility for the amount bid by them 
for the lands. 

It follows that the apppell ant, in proceeding by motion under 
the 76th section of chap. 68, of the Dig., mistook his remedy. 

If the appellee was guilty of a breach of official duty in 
not offering the lands for sale again, on the failure of Pearson 
and Moore to pay the amount of their bids, when the lands 
were struck off to them, and as a consequence returned the 
execution without making sale of the property taken in execu-
tion, the 74th and 75 sections of the 68th chapter of the Digest, 
prescribe for the appellant an ample remedy. 

The judgment of the court below must be affirmed.


