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DerTox vs. Boyp.

A writ of certiorari to remove the record of proceedings and judgment or
the Probate Court, should be directed to the clerk, and not to the judge
of that court.

Where a writ of certorari has been ordered by the Circuit Court, or judge.
but not issued and returned with a transcript of the record, there is
nothing before the court for adjudication, though the case be docketed:
and in such case, if the plaintiff fail to move, at the return term, that
the vrit be issued, the case should be stricken from the docket.
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Term, 1860.] Derton vs. Boyd.

The Circuit Court has jurisdiction, by writ of certiorari, over the judgment
of the Probate Court allowing and classifying a claim against the estate
of a deceased person, where the judgment is irregular and the party
interested had no opportunity for appeal. )

Upon dismissing a case for want of jurisdiction it is error to render judg-
ment for cost: but such judgment cannot be vacated or expunged at a
subsequent term.

Error to Bradley Circuit Court.
Hon. Theodoric F. Sorrells, Circuit Judge.

McConaughey, for the plaintiff. :

That the Circuit Court had full power to issue the writ in this
case, as the party interested had no opportunity to appeal. 13
Ark. 8535; 7 Eng. 95; 6 Eng. 604. That the Circuit Court
erred in rendering judgment for cost on dismissing the appeal.
1 Ark. 55. The court had no power to interfere with the judg-
ment at a subsequent term. 2 Ark. 66; 5 Ark. 23; 14 Ark.
203.

Mr. Chief Justice English delivered the opinion of the Court.

It appears from the transcript in this case, that on the 4th of
August, 1856, Philip Derton presented a petition to the judg.
of the Bradley Circuit Court in vacation. for a writ of certior-
ari, stating in substance, that Charles S. Boyd died in said
county, leaving a considerable estate real and personal, upon
which administration was granted, by the Probate Court of the
county, to F. A. Boyd; that afterwards petitioner purchased,
and obtained transfers from the legatees of all their interest in
.the estate, which transfers are exhibited ; that on the last day of
the April term, 1856, of the Probate Court, Samuel A. Boyd
filed in the office of the clerk of said court an account against
said estate for $300, which had heen cxamined and allowed by
the administrator, and which, on the same day that it was filed
in the clerk’s office, was presented to, and ordered by the court
to be allowed snd classed against the estate. contrary to law, ete. ;
that the account should not have been presented to the court for
allowance and classification until the next term of the court
after it was filed in the clerk’s office ; that the account was with-
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out date, and unjust; that petitioner had a good defence to offer
in opposition to the allowance and classification of the account,
at the next term of the court after it was filed in the clerk’s
office, but his defence was precluded by the allowance of the
claim on the day that it was filed, etc. Prayer that a transcript
of the proceedings of the Probate Court in the matter be re-
moved into the Circuit Court by certiorari, and that the judg-
ment of allowance, and classification be quashed.

- A transcript of the order of the Probate Court allowing and
classifying the account was exhibited with the petition.

On the presentation of the petition to the circuit sjudge he
endorsed upon it an order directing the clerk of the Cireuit
Court of Bradley county to issue a writ of certiorari to the
judge of the Probate Court, commanding him to send up to the
ensuing term of the Circuit Court a transeript of the record of
the proceedings and ‘judgment of the Probate Court in the
matter, ete.

It does not appear from the transeript before us, that any
writ of certiorari was issuéd in obedience to the order of the
circuit judge.

At the following term of the Circuit Court (September,
1856,) it appears that the case stood upon the docket thus:

‘Philip Derton, Appellant,
vs. Appeal from Probate Court.
Samuel A. Boyd, Appellee.”

The record states that the parties appeared, and the plaintiff
moved that the case be continued, which motion was overruled;
“and on motion of the defence the certiorari in this case is dis*
‘missed for want of jurisdiction.” Whereupon judgment was
entered in favor of Boyd against Derton for the costs in the
case.

At the next term of the court, Boyd appeared and moved the
court, the record states, “to remit the judgment for costs erro-
neously rendered by the clerk at the last term of this court in
this case, which motion is sustained, and said judgment ex-
punged from the record.”
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Derton brought error.

It may be rcmarked that, under our practice, the circuit judge
should have ordered the writ of certiorari to be directed to the
clerk of the Probate Court, and not to the judge, it being a
court of record, and the clerk being the custodian of its records,
and the keeper of its seal, ete.

No writ of certiorari having been issued in pursuance of the
order of the circuit judge, and consequently no transeript of
the record of the proceedings and judgment of the Probate
Court, in the matter in controversy, having been removed into
the Circuit Court, though the case was docketed, there was
nothing before the court, at the return term, for adjudication.

The plaintiff in error, upon the petition on file and the bond
executed by him, might have moved the court for an order
directing the certiorari to be issued returnable to the next term;
and on this fazilure to ask for the writ, the court should hav:
simply stricken the case from the docket.

There was no want of jurisdiction of the subject matter in
the court. If the plaintiff in error, by his petition for certiorari
made a prima facie showing that he was interested in the estate,
that the judgment of the Probate Court, allowing and classifv-
ine the elaim of the defendant in error, was irregular and that
there was no epportunity for an appeal, it was perfectly com-
petent for the Cireuit Court, in the exercise of its constitutional
power of supervision over the Probate Ceurt, to cause a tran-
ceript of the record of the proccedings and judgment of thr
Probate Conrt to be removed into the Circuit Court by the writ
of cortiorari: and on the return of the writ to quash the jude-
ment if formd to be irregular, or to affirm it, if it proved to he
reaular, ote. Carnall vs. Crawford County, 6 Eng. 613.

On the supposition that the court proper]y dismissed the case
for want of jurisdiction, it was an error to render judgment for
costs. Tevv vs. Shurman, 1 Eng. 182. But the court had not
the power, at the next term, to vacate the judgment. Ashley v«
Hvde et al., Th. 92. The expunging process is not practiced.in
the courts. King et al. vs. State Bank, 4 Eng. 185.
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The question whether the judgment of the Probate Court
was irregular or not, is not properly presented for adjudication,
by us, in the attitude which the case now occupies.

The judgment must be reversed, and the cause remanded for
further proceedings.




