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Freer vs. THE STATF.

Where a wife voluntarily commits crime, of any grade, the mere presence
of her husband does not excuse her. If she commit a crime under the
threats, commands or coercion of her husband, she cannot, under our
statute, be found guilty; but the coercion of the husband must be made
to appear from all the facts and circumstances, and is not to be pre-
sumed merely from his presence. :

Where an indictment for murder against two persons, charges that the
mortal wound was inflicted by one, and that the other was present, aiding
and abetting in the commission of the offence, if the principal was guilty
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of manslaughter, the accessory, under secs. 1, 2, 5, part II, chap 59,
Gould’s Dig., may be convicted and punished for the same crime.

In criminal proceedings, there is no time prescribed by the statute within
which a motion in arrest must be filed; and the court incline to the
opinion that it is within the power and the duty of the court to arrest
the judgment av any time during the term if the defendant is illegally
convicted.

The error of the court in refusing to permit a motion in arrest of judg-
ment to be filed, is not of itself cause for reversal—but if there be any
irregularity of the judgment, for which it should be arrested, the party
is entitled to the benefit of it on error.

If the Circuit Court, after the grand jury for the term has been dis-
charged, make an order for the summoning of a special grand jury,
though the contingency on which the court is authorized by the statute
to cause a special grand jury to be summoned, be not recited in the
order, yet, in the absence of an affirmative showing to the contrary, the
presumption is in favor of the regularity of the order.

A verdict on an indictment for murder that “we the jury find the defend-
ant not guilty in manner and form as charged in this indictment; but
we do find her guilty of murder in the second degree, and assess the
punishment,” ete., is, in legal effect, a verdict of guilty of murder in
the second degree.

Objections to the order for a venire, the number of men directed to be .
summoned, the form of the writ or its return, are not available after the
trial, but must be taken by challenge to the array.

Where the prisoner goes to trial without objecting that a list of the jurors
had not been furnished, and there is no affirmative showing that the
list has not been served, the mere silence of the record on the sub-
jeet is no valid cause for arresting or reversing the judgment.

The record of the Circuit Court may be amended, after appeal or writ
of error—the prisoner, in a criminal case, being brought into court—
and the amended record brought up to this court by certiorari.

Appeal -from Pulaski Circuit Court.
Hon. John J. Clendenin, Circuit Judge.

Randolph, for the appellant.

After an appeal is granted, or a writ ¢f error with superse-
dias is awarded, the Circuit Court has no power to amend the
record in any case; and as the record in this case before the
amendment was not sufficient to support the conviction, and
the amendment was unauthorized, the judgment should be re-
versed. 27 Miss. 370; 1 Texas 611.
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As the verdict in this case expressly acquits the defendant of
the offense with which she is charged in the indictment, it
cannot find her guilty of any other; because, as to that there is
no indictment., The court will only look to the words of the
verdict for th: intcntion of the jury.

Section 170, ch. 52, Gould’s Digest, in reference to motions in
arrest of judgment, does not apply to criminal cases. If there
is any good cuuse, the court will, at any time, arrest the jude-
ment. 4 Bl Com. 355; 1 Ch. Cr. Law. 663; 5 T. R. 445; 1
Mass. R. 188; 2 Doug. R. 797, and if the conrt refuse to permit
the motion in arrest to be filed, this court will consider its suffi-
cieney, or reverse the judgment.

The order to summon the special grand jury docs not recite
the happening of either contingency, which alone authorized
the Circunit Court to cause a speeial grand jury to be summonerl
(section 78, chap. 52, Gould’s Dig.), and therefore, the indict-
ment was not found by a legal grand jury; 13 Ark, 96; 2 Park-
er’s Cr. Rep. 148.

The indictment here, is in the form of an indictment against
an accessory at common law, and. as the offence with which
the plaintiff is charged, would have constituted her a principal
in the second degree at common law, the indictment is bad,
whether we consider our statute as having altered the common
law as to the form of the indictment, or whether we consider the
common law still in force. Bishop’s Cr. Law, secs. 473. 460,
467; 9 Pick 496; 12 Eng. L. & Eq. 587; 7 Car. & Payne, 575.

Althoughi the indictment charges the plaintiff as an accessory,
the verdict finds her guilty as a principal. See 7 Ind. Rep. 326;
6 Maryland Rep. 167.

It is necessary that the verdict, in a criminal case, should be
returned into court in the presence of the acensed, and the
record must show the fact.  See. 166, ch. 52, Gould’s Die. The
Peovnle vs. Perkins, 1 Wend. 91; 1 Chitty’s Crim. Law, 636.
Barbour’s Crim. Treat. 365.

An accessory, under the statute, must be convicted of the
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the crime of which the principal is guilty or none. Sec. 5, part
2, ch. 51 Gouid’s Dig. ; and if the principal was not only guilty
of manslaughter, which will not admit of accessories, the party
charged with being an accesory must be discharged. 1 Bishop
Cr. Law, chap. 477; 5 Porter 32; Barb. Cr. Trea. 61, 285.

A wife is excusable at common law for the commission of
any crime, whatever, except treasom, probably murder, and
possibly manslaughter, which she commits by reason of the
coercion of her husband, and if such crime be committed in the
hushand’s presence, his coercion is presumed until the contrary
is shown by evidence. Rex vs. Plant & wife, 8 Car. & Payne,
19; Regina vs. Cruse & wife, ib. 541; Barbour S. C. R. 321;
Com. vs. Trimmer, 1 Mass. 476 ; Davis vs. The State, 15 Ohio,
72 ; The State vs. Nelson, 29 Maine, 329 ; Uhl vs. Com. 6 Grat.
706 ; McKeown vs. Johnson, 1 MceCord, 587; 1 Bishop’s Crim.
Law secs. 277, 278, 279, 282; Com. vs. Neal, 1 Bennett &
Heard’s Leading Crim. Cases, 76 and notes.

The presence of the husband at the perpetration of the crime
raised a prima facie case of coercion, in regard to all crimes for
which such coercion was deemed a good excuse for the wife.
But our statute has made this coercion an excuse for all erimes,
and therefore has impliedly raised this presumption of coercion
from the presence of the husband in all cases. 1 Bishop’s Crim.
Law, sec. 280; Wagner vs. Bill, 19 Barbour’s 321.

Hollowell, Attorney General, for the State.

The Circuit Courts have control over their judgments and
records during the term, and even at subsequent terms, to make
their records speak the truth; and their power to do so cannot
be abridged by this court. 4 Eng. R. 188; 17 Ark. 100; Tb.
155, and authorities.

The Circuit Court has the power to order a venire for and
empanel a sccond grand jury after the first panel shall have
been discharged, at the same term of the court. Secs. 78, 79,
chap. 52, Dig. And if there be any objection to the exercisc
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of the power, it must be taken advantage of by plea in abate-
ment. 13 Eug. 211; Ib. 96.

He who at common law was a principal in the second degree,
In the commission of a murder, is by our statute an accessory
before the fact, and punished as a principal. If the principal
1s guilty of murder, the accessory before the fact may be con-
victed of the same crime, and so, if the principal is convicted
of manslaughtcr. 2 Hawk. p. C. chap. 29, sec. 9; Arch. Cr. I..
515.

The presence of the husband does not excuse or justify the
commission of the crime of murder or manslaughter by the
wife; nor does it raise a presumption that such an act com-
mitted by her, was done in consequence of his threats or coer-
cion—but it devolves on her to show by proof that the com-
mission of the offence was induced by the commands, threats
or coercion of her husband. Barb. Cr. L. 274; 1 Russ. on
Cr .17, 24; Ros. Cr. Ev. 955; 10 Mon. R. 152; 2 Kent’s Com.
149.

Mr. Chief Justice English delivered the opinion of the Court.

Sally Freel, the plaintiff in error, was indicted in the Pulaski
Circuit Court for aiding and abetting her husband, James M.
Freel, in the murder of Jacob Ortner. Shke was tried separately
convicted of murder in the second degree, sentenced to the
penitentiary for seven years, moved for a new trial, which was
refused, offered to file a motion in arrest of judgment, which
the court rejected, as being out of time, and she excepted, set
out the evidence, etc., and brought error.

Her counsel has urged numerous objections to the regularity
of the proceedings in the court below, which have been duly
considered, but such of them only need be noticed as present
plausible grounds for reversal.

1. The new trial was asked on the grounds, that the court
erred in charging the jury, and that the verdict was contrary to
law and evidence.
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The plaintiff in error moved the court to instruct the jury as
follows:

“If the jury believe from the evidence that the act charged
in the indictment was committed by the defendant Sally Freel,
in the presence of the defendant James-M. Freel, and that the
said James M. Freel is and was her husband at the time of its
commission, they must find the defendant, Sally Freel, not
guilty under the indictment.”

Which the court refused: and the plaintiff in error then
moved the court to instruet the jury as follows:

“That if they believe from the evidence that she was the
wife of the said defendant James M. Freel, and that the said
act charged in the indictment was done or committed by the
defendant, Sally Freel, in the presence of the said defendant,
James M. Freel, the presumption of law is that the said act
was done and committed by her under and on account of the
coercion of the said defendant, James M. Freel, and that this
presumption continues until it is rebuiled by evidence on th-
part of the State showing that she did mnot so act under such
coercion.”

Which the Court refused; and of its own motion, instructed
the jury as follows:

“That under the indictment herein, they can find the defen-
dant guilty of murder in the first degree, or murder in the
second degree, or manslanghter. That the fact that the offence
charged in the indictment was committed by defendant in the
presence of the said defendant, James M. Freel, the husband
of this defendant affords her no legal excuse or justification
for its commission.” :

(a) Marriage does not deprive the wife of the legal capacity
of committiny erime. Where she voluntarily commits crime,
of any grade, the mere presence of her husband does not ex-
cuse her.

Tt is said in some of the English books, that if she commit
treason, murder, or robbery, bv the coevcion of her husband,
the law on account of the odiousness and dangerous conse-
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quences of these crimes, will not excuse her. Arch. Crim Plea.
& Ev. 6; Roscoe Cr. Ev. 956; Hale P. C. 44. Mr. Bishop
thinks the better opinion is that the coercion of the husband
will exempt her from criminal liability for any offence what-
ever. Bishop Cr. L. see. 277. But see Wharton. 53.

It is agreed by the authorities, that, by the common law, the
coercion of the husband is not to be presumed from his pres-
ence in cases of treason, murder and robbery, though as to
other felonies and misdemeanors, perhaps, the rule is otherwise,
ib. and note tn Hale 46, Stokes & Ing. Ed.

Our statute declares that: “Married women, acting under the
threats, commands or coercion of their husbands, shall not be
found guilty of any crime or misdemeanor, if it appear from all
the facts and circumstances of the case that violence, threats,
commands or coercion, were nsed.” Dig. Ch. 51, sec. 1, of Part 1.

The first instruction moved by the plaintiff in error was
properly refused by the court, because it assumes the law to be,
in effect, that the wife cannot commit a erime in the presence
of her husband—or at least that his presence exempts her from
criminal liability. .

The second was also properly refused, because it assume=
that the coercion of the husband is to be presumed from his
presence, in a case of murder (the instruction does not diserimi-
nate between offences), which is contrary to the common law
rule, and not warranted by our statute.

"The charge given by the court, of its own motion, to the
effect that the presence of the husband was no legal excuse or
justification for the commission of the offence by the wife, wa-
substantially correct.

If the common law rule was that the coercion of the hus-
band was no excuse for the wife in treason, murder and robh-
bery, as stated bv the English authors above cited, (but contro-
verted bv Mr. Bishop,) then the effect of our statute was t-
extend the rule, and make the coercion of the husband an ex-
cuse for the wife in “anv erime or misdemeanor,” but there i«
nothine in the statnte from which it mav be inferred that th
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Legislature meant to extend the rule further, and make the
presence of the husband raise the presumption of compulsion
in all cases; on the contrary, the excuse of the wife is made to
depend, by the terms of the statute, upon its appearing “from
all the facts and circumstances of the case,” that coercion was
used. ’

(b) It is insisted that the court erred in charging that the
plaintiff in error might be convicted of manslaughter, under the
indictment in this case. The argument is, that she is indicted
as an accessory before the fact to the crime alleged against her
husband, as principal, and that if the husband be guilty oi
manslaughter only, she is guilty of no offence, as there can be |
no accessory before the fact to manslaughter.

An accessory before the faet is, according to Sir Matthew
Hale, one who being absent at the time of the commission of
the offence, doth yet procure, counsel or command another to
commit it. Absence is indispensably necessary to comstitute
one an accessory; for, if he be actually or constructively pre-
sent when the felony is committed, he is an aider and abettor,
and not an accessory before the fact. 1 Hale P1. C. 615; 1 Leach
515; Arch. Cr. PL & Ev. 14, note ; 4 Black. Com. 367.

In all felonies there may be accessories, except in crimes
which the law deems sudden and unpremeditated, as man-
slaughter, which, therefore, can have no accessories before the
fact. And therefore, if A be prosecuted for murder, and B as
accessory before the fact, if A is found guilty of manslaughter
merely, B must be acquitted. Tb.

The distinction between principals and accessories, only ob-
tains in felonies; in misdemeanors all are principals.

Principals are either in the first degree, or in the second
degree. He who actually commits the offence is said to be
principal in the first degree; he who is present aiding and
abetting him in doing it, is said to be principal in the second
degree. Arch. Or. Pl & Ev. 11.

Such is the common law definition of principals in the first
and second degree, and of accessories before the fact.
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In this case, the husband is charged to have inflicted the fatal
blow, and the wife (the plamtlff in error) is alleged to have
been present, aldmg abetting, and assisting him in the com-
mission of the crime. According to the common law defini-
tions, thereforc, she is not indicted as an accessory before the
fact, but as principal in the second degree; and, by the com-
mon law, she, as well as her husband, mlght be convicted of
manslaughter. State vs. Coleman, 5 Porter 40; Arch. Cr. PL &
Ev. 12, 13, and notes.

An accessory is defined by the Revised Statutes to be, “he
who stands by, aids, abets or assists, or who not being present,
aiding, abetting or assisting, hath adv1se(1 and encouraged the
perpetration of the crime;” and it is declared that “he who
thus aids, assists, abets, advises. or encourages, shall be deemed
in law a principal, and punished accordingly.” Rev. Stat., ch.
44, p. 248; Gould’s Dig. ch. 51, Part I1, secs. 1, 2.

In this definition, the distinction between accessories before
the fact and principals in the second degree, as observed in the
common law definitions as above given, is lost sight of.

In the Act of 17th December, 1838, modifying the penal codc
to correspond with the establishment of a penitentiary, it is
declared that “all persons being present. aiding and abetting.
or ready and consenting to aid and abet in anv of the offences
mentioned in the act, ete., shall be deemnd principal offenders.
and indicted and punished as such.”  Gould’s Dig., ch. 51, Part
11, seec. 5.

It is clear, that under this statute, if the husband, who i<
alleged to have inflicted the mortal wound was guilty of man-
slaughter, and the wife was present, aiding and abetting in the
commission of the offence, she also might have been convicted
and punished for the same crime.

(c¢) But little need be said in relation to the sufficiency of
the evidence to sustain the verdiect There is no total want of
testimony to sustain any material allegation in the indictment.
For the credit of humanity, and especially of the sex of th~
plaintiff in error, it is to be regretted that the jury were unable.
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to account fov her conduct on some other hypothesis than that
she was criminally aiding and abetting her husband in the com-
mission of murder. The substance of the material portions of
the evidence, as'stated by the witnesses, is that previous to the
day of the killing, Freel and Ortner, the deceased, had quarrel-
ed, and Freel had threatened him. On the day of the killing.
Freel and wife, and Ortner met at the house of one Blackburn,
who kept whiskey to scll. On meeting in the yard, Freel and
Ortner went back of the house together, and after conversing
there for a while, and making up their previous quarrel, they
returned, went into the house, and Freel saying it was Ortner’s
treat, he bought some whiskey, and they drank together. After
they had drank several times, perhaps, Freel offered Ortner an-
other dram, and Ortner refusing to drink, Freel said to him
that he was mad. Ortner then got up and went out of the
house, Frecl followed him, caught him by one arm, and at the
same time Mrs. Freel caught him, with both hands, by the other
arm, and while they both thus held him, Freel stabbed him eight
or ten times with a pocket knife, Ortner struggling all the while
to get his arms loose, and in the words of one of the witnesses,
raising Mrs. Freel off the ground three or four times in the
struggle. He died of the wounds thus inflicted upon him.

2. The trial was had, and the verdict rendered on the 14th
of November, and on the 19th of the same month, the plaintiff
in error offered to file the motion in arrest of judgment, which
the court refused to permit to be filed.

Sec. 123, chap. 133, Digest, provides that motions in arrest of
judgment shall be made within four davs after the trial, ete.:
and section 130 of the same chapter declares that no judgment
shall be set aside in any of the courts of this State, on motion,
unless such motion shall be made within four days after the
rendition of such jndement, ete. These sections are a part of
the chanter regulating the practice in civil suits. Portions of
the provisions of this chapter are expressly made to apply to
criminal prosecutions, by secs. 168. 169, 170, ete., ch. 52, Digest,
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but no reference is made to the provisions in relation to motions
in arrest, or to set aside judgments, etc.

We are inclined to the opinion that the provisions of the
statute in question were not intended to apply to eriminal cases;
and that it is within the power, and the duty of the court to
arrest the judgment at any time during the term at which it is
rendered, whenever it is made to appear that the defendant is
illegally convicted.

But the error of the court in refusing to permit the motion to
be filed, is no cause for the reversal of the judgment, unless
therc was some irregularity in the record, for which the judg-
ment should have been arested; and if such irregularity exists,
the plaintiff is entitled to the benefit of it on error.

(a) The first ground of the motion in arrest is, that the indict-
ment was not found by a legally constituted grand jury.

The indictment was found at the Mav term, 1859, and the
record entry in relation to the grand jury, is as follows:

“Proceedings had on the 17th day of May, 1859—Grand jury
—Speecial venire.

This day, it appearing to the court, that since the discharge
of the regular grand jury, several persons have been committed
to jail for offences committed in Pulas™i county, it is ordered
that a venire facias do issue to the sheriff of said county, com-
manding him to summon a special grand jury, to be in attend-
ance on this court, on Thursday morning next, at eight o’clock,
to investigate such offences as have been committed or discov-
ered since the discharge of the regular panel of grand jurors of
said county ; and the same is accordingly issued.”

A further entry shows that in obedience to the order, sixteen
good and lawful men were summoned, and empaneled, ete.

The statute provides, that “If any offence be committed or
discovered during the sitting of any Cireuit Court, after the
grand jury attending such court shall have been discharged,
such court may, in’its diseretion, by an order, to be entered on
the minutes, direct the sheriff to summon a special grand jury.”
Dig. ch. 52, sec. 78.




Vol. 21] OF THE STATE OF ARKANSAS. 223

Term, 1860.] Freel vs. The State.

We think it substantially appears from the entry, that one or
both of the contingencies upon which the court was authorized
by the statute, to order a special grand jury to be summoned,
had occurred.

But where the court makes the order, though the happening
of the contingency be not recited, yet in the absence of any
affirmative showing to the contrary, the presumption would be
in favor of the regularity of the order. State vs. Brooks, 7
Ala. 17.

In this case, the court commenced its term on the first Mon-
day of May. Ortner was killed, it appears, on the 15th, and oz
the 17th of May the order for the special grand jury was made.

(b) The 24, 8d, 4th and 10th grounds of the motion in ar-
rest of the judgment, relate to the form of the indictment.

The objections taken to the form of the indictment are ex-
tremely technical and unsubstantial. The indictment is drawn
substantially in accordance with the precedents for indictments
for murder against principals in the first and second degrees.
Though the statute, (Dig., ch. 51, Part IT, sec. 5,) declares that
persons being present, aiding and abetting, ete., in murder, and
other felonies, shall be deemed principal nffenders, and indicted
and punished as such; and although they may be convieted and
punished upon an indictment charging them as having com-
mitted the offence, (Arch. Cr. PL. & Ev. 13 ;) yet it is the
usual practice to indict aiders and abettors as such. Ib.

In this case, Freel is charged, in the usual form, with having
inflicted the mortal wound, etc., and it is alleged that the plain-
tiff in error “on, ete., with forece and arms, at, ete., feloniously
was present, aiding, abetting, and assisting the said James M.
Freel, the felony and murder aforesaid to do and commit.”

Then follows the conclusion : “Aud the jurors aforesaid, upon
their oaths, aferesaid, do say that the said James M. Freel and
said Sally Freel, the said Jacob Ortner, in manner and form
aforesaid, on, etc., at, ete., feloniously, willfully, and of their
malice aforethonght, did kill and murder, contrary,” ete., ete.
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(c) The 5th. 6th, 7th, 8th, and 9th grounds of the motion in
arrest, relate to the form of the verdict.

The verdict is as follows:

“We, the jury, find the defendant, Sally Freel, not guilty, in
manner and fcrm as charged in the indictment, but we find her
guilty of murder in the second degree, and assess the punish-
ment at seven years imprisonment in the penitentiary house of
the State of Arkansas.”

Tt is insisted for the plaintiff in error, that, by the form of
the verdict, she was acquitted altogether, and that she should
have been discharged.

. There certainly would be much force in the argument, but
for the latter cause of the verdict, which, unfortunately for the
plaintiff in error, expressly finds her guilty of murder in th:
second degree.

The statute classes murder into first and second degrees, and
provides that “the jury shall, in all cases of murder, on con-
vietion of the accused, find by their verdict, whether he be
guilty of murder in the first or second degree.”” Dig. p. 338.

The practice, under the statute, is to charge the accused with
murder generally, without alleging the degree of the crime,
leaving the jury to find that by their verdict.

We think there is no room to doubt that the jury intend-
ed, by their verdiet, to find the plaintiff in error, not guilty of
murder in the first degree, but to find her guilty of murder in
the second degree. Such is the legal effect of the verdict.

(d) The 11th ground of the motion in arrest is, that the
record does rot show that the palintiff in error was present
when the verdict was returned into court.

The trial commenced and terminated on the 14th of Novem-
ber. The record shows that she was present, and announcer
herself ready to proceed with the trial, when the jury were
empanneled and sworn. Immediately following the entrv
showine the return of the verdiet, is an entry stating that pend-
ing the trial she excented to certain decisions of the court, and
leave was granted fo her tfo prepare her bill of exceptions.
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Then follows the entry that she be again remanded to the custo-
dy of the sheriff, ete. The record shows no adjournment of the
court between the time the jury were empaneled, and the
time she was remanded.

We think it appears, with sufficient certainty, from these
record entries, that she was present when the verdict was
returned into court. Sweeden vs. State 19 Ark. R. 210.

(e.) The 12th ground of the motion in arrest is, that the rec-
ord does not show that there was a legal venire, etec., and a copy
of the list of jurors served upon the plaintiff in error, etec.

It appears from the record entry, that hoth of the prisoners
were arraigned at the May term, pleaded mot guilty, and the
cause was continued. At the next term, on the 8th of Novem-
ber, by consent of parties, a venire was ordered for thirty-eight
good and lawful men, ete., for the trial of the cause. On the
14th of November, the prisoners were again brought into court,
and on the application of Freel the canse was continued as to
him. Whereupon the State and Mrs. Freel announced them-
selves ready for trial, and a jury was selected and empaneled
from the veniremen summoned and returned upon the venire
1ssued under the above order.

The plaintiff in error went into trial without objection to the
order for the venire, the number of men directed to be sum-
‘moned, the form of the writ, or its return. Such objections are
not available after the trial, but must be taken by challenge to
the array.

The record entry of the trial, after stating that the State and
the prisoner, Sally Freel, announced themselves ready to pro-
ceed with the trial of the issue, etc., states that—‘the sheriff
“returns into court here the venire factas issued herein, and it
“appears from his return indorsed thereon, that a copy of the
“names of the jurors summoned on said venire has been served
“on said defendant, Sally Freel, at least forty-eight hours pre-
“yious to this time; and the persons so summoned by the sheriff
“being called, certain of them came and arc selected as a jury
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“for the trial of this cause, to wit: Edward Fears, etc., cte.,
“twelve good and lawful men,’ ete.”’

The venire and the sheriff’s return thereon, are copied in the
transcript before ns. The return, after setting out the names
of the jurors summoned, in obedicnce to the writ, states: “And
“I further certify that I served a true and perfect list of the
“above names, to the within named defendants, James M.
“Freel, at 20 minutes to 6 o’clock, November 0th, 1859.”

The venire issued for jurors for the trial of both of the priso-
ners (before the cause was continued as to James M. Freel,)
and it is probable that the omission of the name of Sally Freel
i the return was a mere misprision of the sheriff. He states
that he served a copy of the list “to the within named defen-
dants.”

Be this as it may, where the prisoner goes to trial without
objecting that a list of the jurors has not been furnished, and
where there is no affirmative showing that the list has not bheen
served, the mere silence of the record on the subject, or the
mere failure of the record to show that the list was furnished,
1s no valid cause for arresting or reversing the judgment. See
Stuart vs. The State, 13 Ark. 735.

3d. After the final judgment was rendered against Mrs.
Freel, she prayed an appeal to this court, which was granted.
She applied to this court, upon a transeript of the record, for a
supersedeas, which was granted, on the ground that from the
testimony, as set out-in the bill of exceptions, it appeared that
Ortner was killed after the indictment was found: but the or-
der granting the appeal not being embraced in the transcript
presented to the court, a writ of error and supersedeas were
awarded. '

Afterwards, on motion of the attorney general, the prisoner
was brought into the court below, and the error in the bill of
exceptions as to the time the offence was committed, was cor-
rected—the error having occurred, not in the testimony, but in
the drafting of the bill of exceptions. The amended record
was brought here on certiorari.

It is objected for the plaintiff in error that the court had no




Vol. 217 OF THE STATE OF ARKANSAS. 227

Term, 1860.]

power to cause the record to be amended after the appeal was
granted. There is nothlng in this obJectlon Instances have
frequently occurred in which errors in the record have been
corrected by the court below, after appeal or writ of error, and
the amended record brought up by certiorari. MeNeil vs. Ar-
nold et al. 17 Ark. 157. A

Finding no error in the record for which a new trial should
be granted, or the judgment arrested or reversed, the judgment
must be affirmed.




