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STAaTE, UsE oF DENNARD vs. ROBERTS ET AL.

It is the duty of the sheriff, upon the sale of perishable property attached
under the statute, to retain the money arising from the sale, subject to
the order of the court after final judgment in the attachment suit. And
if he die before such order, and to the time of his death retained the
money, as a trust fund, separate and apart from his own money, he is
guilty of no breach of his official bond, for which his securities could be
made liable.

But if he converted the money, in his lifetim», or so mingled and mixed
it with his own, that his administrator cannot distinguish the one from
the other, such disposition of the money is equivalent to a conversion,
and a breach of his official bond. .

Error to the Circuit Court of Ashley County.
Hon. Taroporic . Sorrerts, Cireuit J udge.

Waddell, for the plaintiff.

If to use and waste the money was not a breach of the
sheriff’s bond, it is difficult to conceive what would be.

And as to the second breach, it was clearly Ducker’s duty so
to keep the money, that, in the event of his death, the object
for which it had been placed in his hands would not be defeated.
He did not do so, and in consequence of his not doing so, Den-
nard lost the benefit of his attachment. Ducker should have
kept the money distinguished from his own money. Lew. on
Trusts 300; Tb. 324; 2d John. Ch. Rep. 108; 9th Humphreys
R. 612; 11 Vesey 3880; Id. 61; 1st Jac. & Walk. 247; 1st B. C.
C. 384; Chitty on Contracts 413. If Ducker’s administrator
had found this money so distinguished, it would not have been
assets, but would have continued a trust fund for Dennard’s
demand. Wms. on Executors 1426 ; Angell on Lim. sec. 177.

Where a sheriff in such case has so far violated his duty as
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to waste the money—or as to mix it with his own, so that, in
the event of his death, it cannot be distinguished therefrom,
but will go into his general assets, and the party entitled, lose
the benefit of it, and his death does intervene while he is expos-
ing the beneficiary to that hazard; the beneficiary (so soon as
he obtains judgment) has at once a perfect cause of action on
the sheriff’s bond without any order to pay.

Mr. Chief Justice Encrisu delivered the opinion of the
Court.

This was an action by the State, for the use of Dennard,
against Roberts and Wallace, securities in the official bond of
Wm. M. Ducker, as sheriff of Ashley county.

In the declaration, two special breaches of the condition of
the bond, (which was in the form prescribed by the statute),
were assigned, in substance, as follows:

1. By virtue of an attachment issued from the Circuit
Court of Ashley county, in which Dennard, for whose use this
suit was brought, was plaintiff, and one Winfrey was defen-
dant, Ducker, as sheriff, levied on and took into his possession,
certain articles of personal property. That the property being
of a perishable nature, he was directed by an order of the
court to sell it; and he accordingly sold the property for $500,
“and wasted and converted the money to his own use:” That
afterwards, and after the death of Ducker, Dennard recovered
jndgment against Winfrey in the attachment suit, and the
court ordered the proceeds of the sale of the property to be
paid over in satisfaction of the judgment; of which order the
administrator of Ducker had notice, and was specially requested
to pay over the money, but had failed to do so.

2. The second breach was similar to the first, in all respects,
except that it alleged that Ducker failed to keep the money
arising from the sale of the perishable property separate from
his own private moneys, but so mixed and mingled the same
with his own private moneys, that, after his death, it could not
be distingnished therefrom; whereby his administrator took,
and was hound to take the proceeds of the sale of the property

’
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as general assets of Ducker’s estate, and Dennard was totally
deprived of the same, as a special fund attached to secure and
pay the demand for which he had sued, cte.

The defendants demurred to the declaration, on the ground
that no breach of the condition of the bond was alleged to have
occurred during the lifetime of Ducker: and that they, as his
sureties, were not responsible for the failure of his administra-
tor to pay over the money after his death, ete.

The court sustained the demurrer, and the plaintiff brought
error.

The statute provides that when goods of a perishable nature
shall be attached, the court, or judge in vacation, may make
an order, directing the sheriff, ete., to sell such property at pub-
lic auctin, ete.; and that the officer making such sale shall
retain the proceeds thereof, subject to the order of the court,
after the final judgment in the action. Gould’s Digest, chap.
17, sec. 40. .

Ducker having received the proceeds of the sale of the pro-
perty in his official capacity, it was his duty to retain the
money, subject to the order of ‘the court after final judgment
in the attachment suit.

The object of the sale was to prevent the waste of the pro-
perty, anfl the lien of the attachment was transferred to the
proceeds of the sale in the sheriff’s hands. e held the money
as a special trust fund.

In England, if the subject of a trust be money, it may safely
and most properly be deposited, for temporary purposes, in
some responsible banking house; but the trustee will make
himself liable for the failure of the bank, if he pay the money
to his own credit, and not to the separate account of the trust
estate. Thus, a receiver transmitted two bills to a banker, to
be pliced to his account, and in each bill the receiver’s own
money was mixed up with the trust fund. The bank failed,
and Tord Eldon decreed the receiver to make good the loss.
“A receiver,” he said, “cannot be allowed to say he is trans-
mitting the monev of the estate as such, if he permit it to
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stand with his own money to his own credit; for, in that case,
if any intermediate failure of the receiver happen, his estate
gets the benefit of the remittance, and the trust estate none.
Then, on the failure of the bank, I will not permit him to say
he shall not suffer the loss, but the trust estate shall suffer it.”
Wren vs. Kirton, 11 Vesey 380; Lewin on Trust 332-3; Draper
vs. Joiner, 9 Humph. 614.

But in this State there are no banks, in which officers and
receivers holding trust funds, can deposit them for safe keep-
ing.

It was the duty of the sheriff to retain the money subject to
the order of the court, and to exercise proper care and dili-
gence to provide means for its safe custody. Tlaving died
before any order of court was made npon him to pay it over,
if, to the time of his death he so retained it in his custody, as a
trust fund, he was guilty of no breach of his official bond, for
which his sureties could be made liable; and if his administra-
tor, after his death, failed to perform any legal duty that de-
volved upon him in relation to the speeial trust fund, he, and
not the suretics of his intestate, is responsible therefor. State
ote., ve. Vananda et al.. ¥ Blackf. 214.

On the other hand, if the sheriff wasted and converted the
money to his own use, as alleged in the first breach, so that his
administrator, when he took charge of his effeets, did not find
the money on hand, or in safe custody, so that he could deliver
it over as a special trust fund to the person entitled by law to
receive it, (2 Lomax on Executors 394) such waste and conver-
sion of the trust fund, by the sheriff, was a breach of official
duty, for which his sureties are responsible upon his bond.
Governor use, cte. vs. Robins et al.,, 7 Ala. R. 81; 9 Ih. 487;
State vs. Gibbs, 2 Jones (N, C.) 326.

An administrator cannot employ, as general assets, property,
or money, which his intestate held in trust, or was bound to
apply to a particular purpose. 2 Lomax on Executors 394.
Bnt if the sheriff, in this case, did not keep the trust fund sepa-
rate and apart from his own private money. but so mixed and
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mingled the two together, that the administrator, on taking
charge of the effects, found no means of distinguishing the on.:
from the other, and was compelled, in consequence thereof, to
account for all the money on hand, and administer it as general
assets, as alleged in the second breach, such disposition of the
trust fund, on the part of the sheriff, was, upon principle, equi-
valent to a conversion and appropriation of the money to his
own use, and a breach of official duty, for which his sureties,
we think, are responsible.

The gravamen of the breaches alleged in the declaration is
not, as supposed by the defendants, that the administrator
failed to pay the money over upon the order of the court, but
that the sheriff converted or appropriated the trust fund to his
own use during his lifetime.

The judgment must be reversed, and the cause remanded.
with instructions to the court below to overrule the demurrer to
the declaration, ete.




