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THURMOND vs. SANDERS AD.

An account exhibited for allowance against the estate of a deceased per-
son ‘“for services and labor, and money had and received,” is not in
the form prescribed by the statute: and it is not a sufficient excuse
for not setting forth the items, that the particulars and specific items
cannot be set forth owing to the complicated transactions between the
parties.

Loose declarations by a party, at different times, to third persons, not to
an agent of the plaintiff, that he owed the plaintiff, or was in honor
bound to pay him a certain sum, are not sufficient to sustain a claim as
founded upon an account stated.

Appeal from Chicot Circust Court.
Hon. Theodoric F. Sorrels, Circuit Judge.

Fowler & Stillwell, for the appellant.

The claim is an account stated verbally, and frequently ad-
mitted by Pettit, in his lifetime: and the amount so admitted,
we may reasonably infer from the evidence, had been previous-
ly agreed upon and stated between the parties. It is not nec-
essary in order to constitute an account stated that it should
be signed by the parties, or either of them. 1 Barb. S. C.
Rep. 539 ; 3 How. Miss. Rep. 356. The plaintiff was under no
obligation whatever, to prove the items in the account: to
prove the balance due, the account stated, was sufficient. 1 T.
R. 42, note a; 2 Stark. Ev. 75; 1 Saund. PL. & Ev. 32.

A count upon an account stated, is always sufficiently sup-
ported by evidence of an acknowledgment by the defendant.
(as in this case,) of money due to the plaintiff on an account
stated between them.  Toland vs. Sprague, 12 Pet. Rep. 333
2 Stark. Ev. (5 Am. Ed.) 75, 41; 1 Saund. Pl & Ev. (4 Am.
Ed.) 507 a.




256 CASES IN THE SUPREME COURT [Vol. 21

Thurmond vs. Sanders ad. [May

Garland, Carleton, and Watkins & Gallagher, contra.

The account presented was not according to the statute.
Dig., sec. 88, p. 126.

No testimony was introduced to support the account as an
- account stated. 28 Eng. Com. L. Rep. 237; 20 Ib. 54, 641; 83
Ib. 252; 21 Ib. 741; 2 Md. Ch. Decis. 333 ; 10 Humph. 238.

Mr. Chief Justice English delivered the opinion of the court.
Thurmond presented to the Probate Court of Chicot county
a claim for allowance against the estate of Pettit, which had
been rejected by his administrator. The allowance of the claim
was resisted by Sanders, the administrator, the case was sub-
mitted to a jury, without formal pleading, and a verdict ren-
dered in favor of the defendant. Thurmond moved for a new
trial, which was refused by the court; and he appealed to the
Circuit Court, where, on inspection of the transeript, the judg-
ment of the Probate Court was affirmed, and he appealed to
this court.
The claim was presented in form as follows:
“THE ESTATE OF WM. McD. PETTIT,
To. Thomas J. Thurmond, Dr.
April 1st, 1853. To the amount due me this day,
being a balance of account for services and
labor, and money had and received, the par-
ticulars and specific items of which cannot
be set forth $10,000.00
Feb’y 1st, 1855. Interest on same to date........ 1.100.00

$11,100.00”

To which was appended the affidavit of Thurmond, as fol-
lows:

“T, Thomas J. Thurmond, do solemnly swear that the abovs
sum, as a balance of account acknowledged to be justly due
me by Wm. AMe D. Pettit, bofore his death, the distinet and
separate items of which cannot be stated, owing to the com-
plicated nature of the transactions that took place between
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us; that there has been nothing paid or delivered towards the
satisfaction of the above account, and that the sum demanded,
to-wit, $11,100.00, is justly due me,” ete.

At the time when the claim was presented to the Probate
Court for allowance, the administrator moved to dismiss the
suit, because the items of the claim were not sufficiently set
forth to maintain the action ; but the court overruled the motion.

The administrator then moved the court to compel the plain-
tiff to file a further and more specific bill of particulars; which
motion was also overruled; and the court, on motion of the
plaintiff, ordered a jury to be summoned to try the issue upon
the claim as presented, ete.

It appears that the claim was exhibited to the administrator
for allowance, in the form in which it was presented to the
court, and a copy thereof delivered to him.

The mode prescribed by the statute for exhibiting a claim
founded on an open account, for allowance against an estate,
is for the claimant to make out the account, setting forth each
item distinctly, and the credits thereon, if anv; append thereto
the proper affidavit, and exhibit the account to the executor or
administrator, delivering to him a copy thereof. Tt is the duty
of the executor or administrator to indorse upon the account,
so exhibited, his allowance or rejection thereof; after which
the claimant must file the claim in the office of the clerk of
the Probate Court, and at the next term of the court it is pre-
sented to the Probate Judge for allowance and clasgification.
If the claim is rejected by the executor or administrator, he
must be notified to appear and contest the allowance of the
claim before the court. Gould’s Dig., chap. 4, secs. 102, 103,
111, 113, 114, ete.

The object of the statute in requiring the items of the account
to be set ont, was to afford the executor or administrator the
means of examining the claim, and if he rejects it, to prepare
for his defence. The claim, as made out and presented to him,
is the foundation of the suit in the Probate Court. The claim-
ant is not required to file any declaration; and the account, if
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made out and exhibited as required by the statute, is a sufficient
bill of particulars.

The account in this case, was not made out and exhibited
for allowance in the form prescribed by the statute, and the
excuse stated on its face, and in the affidavits, for not setting
forth the items, conduces rather to make the impression that
the claim was fraudulent, than to furnish a sufficient reason for
the omission; and the evidence introduced upon the trial does
not tend to remove such impression. Surely, if part of the
demand was for services rendered-or labor performed for Pettit,
by Thurmond, he could have stated the time when the services
were rendered, or the labor done, its character, amount, value,
etc. So, if part of the claim was for money, it is but reason-
able to suppose that he could have stated when the monev was
received by Pettit, the sums, and on what account, ete.
Whether the money was loaned to him, advanced for him, or
‘collected by him for the use of Thurmond. The manner in
which the account was made out was unusual. unbusiness-
like, and afforded the administrator no certain information up-
on which he could make preparation for defence, etc.

But passing over the objection that the items of the demand
were not set forth in the account as required by the statute,
there was no satisfactory proof upon the trial, that Thurmond
rendered services or performed labor for Pettit, at any time, or
that the latter received any money for the use of the former.

It is insisted by the counsel for Thurmond, however, that the
demand was presented as upon an account stated, and proven
by the admission of Pettit.

“The general understanding of an account stated is,” as
remarked by Lord Campbell, in Lane vs. Hill, 18 Adol. & Ellis
N. S. 252, “that the parties meet, agree that so much is owing,
and so end the question between them.”

Tt is not to be inferred from the form in which the claim was
presented, that it was founded upon an account stated, for the
reason stated for not setting out the items is not that the parties
had accounted and agreed upon the amount demanded as the
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sum due from Pettit, but that the transactions between the
parties were of such a complicated nature as not to admit of a
specification of particular items.

But treating the claim as founded upon an account stated, it
was not proven upon the trial. The only evidence introduced
upon the trial, conducing to establish the demand, were loose
declarations made by Pettit, at different times, to third persons,
that he owed Thurmond, or was in honor bound to pay him
$10,000. No reference was made to an account stated between
them, or to the consideration for the indebtedness. One wit-
ness, who testified in relation to the declarations of Pettit,
stated that he declined telling him how or why it was that he
owed Thurmond, “saying that was a matter in his own bosom.”
It was not proven that Pettit ever acknowledged to Thurmond
that he was indebted to him in any sum, or on any account ; nor
was there any evidence that either of the persons to whom
Pettit admitted that he was indebted -to Thurmond, was the
agent of Thurmond.

An admission by the defendant, in a conversation with a
third person, that he was indebted to the plaintiff in a named
sum, is not evidence of an account stated, unless the third per-
son was the agent of the plaintiff. 1 Chitty’s Pls. 359 ; Breck-
ton vs. Smith, 1 Adol. & EL 489; 1 Arch. Nisi. P. 273; 2 Green-
leaf Ev., sec. 128. '

The evidence failing to establish the claim, Thurmond was
not entitled to a verdict, and the Probate Court did not err in
refusing him a new trial, nor did the Circuit Court err, upon
the whole record, in affirming the judgment of the Probate
Conrt.

In this view of the case, it is not necessary to notice the
questions made upon the instructions given to the jury by the
Probate Judge.

‘The judgment must be affirmed.




