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BeLr As AD. vs. GREENWOOD ET AL.

The principle decided in Sanders vs. Sanders et al, 20 Ark. 610, that a
court of equity will interfere to prevent a sale of slaves under an execu-
tion against a third person, approved.

The consideration of a bill of sale being that the vendee shall pay certain

debts due by the vendor to a third person. the discharge of the debts by
the vendee was a valuable consideration for the sale.

A fraudulent combination between the owner and purchaser of property,
is a matter of which the creditors of the owner, and not those of the

purchaser, could complain.
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Though a party, nor his personal representative, can set up his own fraud
in a court of equity, as a ground of relief, yet if, after a fraudulent sale,
the property be conveyed by a valid conveyance, the party will be pro-
tected in his possession in virtue of the title thus acquired.

Appeal from Jefferson Circuit Court in Chancery.
Hon. Theodoric F. Sorrels, Circuit Judge.

Bell & Carleton, for the appellant.

Byrd being involved, his property covered with mortgages
and about to be sold at sheriff’s sale, he procures Hamilton as
his friend, by placing notes and accounts (not money) in his
hands, to buy the property for him, and hold the title, until he
could reimburse himself, for the liabilities he had incurred for
Byrd—Byrd in the meantime retaining possession of the prop-
erty. This, instead of being a fraud, was a great benefit and
advantage to the creditors of Byrd. '

The fact that Hamitlon bought the negroes at sheriff’s sale
and took an absolute deed, and suffered the possession to re-
main with Byrd, is not of itself a fraud. Kilby vs. Haggin,
3 J.J. M. 213; Ib., Hundley vs. Webb, 663-4 ; Ib., Breckenridge
vs. Anderson, 713.

It no wher2 appears on the face of the bill, that the ereditors
of Hamilton ever suffered by acquiring liens or otherwise, dur-
ing the time he held the title to the slaves. And it matters nof.
therefore, if there was a frand in Hamilton’s taking the title to
the slaves in his own name; for when he afterwards reconveyed
them to Byrd by the bill of sale, as appears in the bill, he
destroyed his own, as well as the rights of his creditors, to the
property. If he held the title fraudulently, and without con-
sideration, when he reconveyed to Byrd, he did nothing more
than what, in equity and good conscience, he ought to have
done. He did nothing more than justice required at his hands.
He was under a moral obligation to make the transfer of the
slaves back to Byrd, and Hamilton’s creditors have no right to
object or complain of bim for so doing. This view of the case
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is fully sustained, and this question of frand entirely settled, in
the case of Clark’s adm’r vs. Rucker, 7 B. Monroe, p. 583.

We submit, in the first place, that the question of fraud euts
no figure in this cause. The question to be determined is, was
Byrd the owner of the negroes, as against Hamilton, at the
time of his death, and were the negroes properly in the posses-
sion of Bell, as administrator of Byrd, at the time they were
levied on? This question, we think, is clearly established in
the affirmative.

Watkins & Gallagher, for appellees

The essential controversy is ome between Byrd’s pe1sona‘
representative, or what is the same thing, between Byrd him-
self, and certain judgment creditors of Hamilton. And we
submit that upon the facts in this case. Byrd could no mor
dispute that the negroes were subject to be taken in execution
for his debts, than Hamilton himself could, in the present case,
deny that they were lable to be levied on, as they were, for
his own debts or liabilities.

Hamilton, as is alleged, was a convenient friend of Byrd.
doing business for him, and bought this property under execn-
tion, for a nominal sum, and with Byrd’s money, furnished
before-hand for that purpose, and procured and placed on ree-
ord in the face of the world, a regular legal title to the proper-
ty, which, by a seeret and preconcerted arrangement with Byrd,
he was to hold in trust for the use and benefit of Byrd, as his
friend, having ample means to reimburse himself, placed in
his hands by Byrd; and while Byrd, the execution debtor, rc-
tained possession of the property, and kept his own creditors
at arm’s length, bv means of the recorded title in Hamilton, he
held a private bill of sale from Hamilton to himself, for the
same negroes, and which, as the exhibit to the bill shows, was
never placed on record.

. Such was the case made by the bill, and it might be sufficient
for the execulion creditors of Hamilton, in this case, to relv
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upon the authority of the decisions of this court in Jordan adm.
vs. Fenno, 13 Ark. 594; Meux vs. Anthony, 6 Eng. 411, an
Eubanks vs. Dodd’s adm. 4 Ark. 173.

It is admitted by us, that the creditors of Byrd could main-
tain a bill against Iamilton, to set aside the sheriff’s deed to
him, but we find no authoritv for the maintenance of a bill by
them against the bona fide creditors of Hamilton, who had
acquired rights by judgment and exccution against him. On
the contrary, the property became subject at once to the debts
of Hamilton. Den vs. Monjoy, 2 Malstead 173; Chapin vs.
Pease, 10 Con. 69.

‘We submit that the decree should be affirmed, because:

1st. That as the bill is founded on fraud, implied or shown
against the testator, the complainant, proceeding here as his
representative, cannot be allowed to take any addvantage from
such implication or showing, even if proved, as against the
execution creditors of Hamilton. .

2d.  The purchase of the property being made at a public
sale, by Hamilton, cannot be shown, in any way, or by any
party, to be fraudulent in him, per se.

Mr. Justice Compton delivered the opinion of the Court.

The bill was brought by Marcus L. Bell, as administrator of
Richard C. Byrd, deceased, to enjoin the sale of certain slaves.
which, the bill alleges, belong to the estate of his intestate, and

-which were levied on and taken out of his possession at the
suit of the creditors of Henry Hamilton, to satisfy sundry exe-
cutions issued upon judgmenth recovered against Hamilton.

The Court below denied the relief sought, and the complain-
ant appealed.

It appears from the pleadings and proof in the cause, that
on the 8th October, 1849, the slaves were sold by the sheriff at
public sale, to satisfy an execution against Byrd, and Hamilton
became the purchaser. Afterwards, Hamilton, by bill of sale.
bearing date 19th September, 1850, conveyed the slaves back
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to Byrd, who was then in possession of them, and continued in
possession until the time of his death. ,

The question to be determined is, whether the bill of sale
from Hamilton to Byrd was fraudulent and void, as against the
creditors of Hamilton. If it was, the slaves are subject to the
cxecutions; if not, the title to the slaves vested in Byrd, and
a court of equity will interfere to prevent a sale of them under
the executions against Hamilton, upon the principle decided
by this court in Sanders vs. Sanders et al, 20 Ark. 610.

The consideration for which the bill of sale was executed, is
recited in that instrument thus: “I, Henry Hamilton, of, ete.,
for and in consideration of the sum of thirty-two hundred dol-
lars, to be paid by Richard C. Byrd, as follows, to-wit: to
George C. Watkins, the sum of twenty-five hundred dollars,
(my obligation to said George C. Watkins due January 1st,
1850,) and my draft on Messrs Gray & Campbell, in favor of
Watkins & Curran, for seven hundred dollars, ete., have bar-
gained, sold, ete., unto the said Richard C. Byrd, the following
negroes,” ete. Shortly afterwards, Byrd. in order to secure the
payment of these debts, mortgaged the slaves to Watkins &
Curran. In February, 1852, he paid the debts, and the mort-
gage was satisfied. '

At the time these transactions took place, Byrd was laboring
under great pecuniary embarrassment, and the proof conduecs
to show that the debts mentioned in the bill of sale were incur-
red by Hamilton for accommodation of Byrd, with the under-
standing that Hamilton was to protect himself against such
liability out of certain notes and other effects of Byrd, then in
Hamilton’s hands, and under his eontrol. How much, or whe-
ther anything was ever realized by Hamilton from these effects,
does not appear. But however this may be, the undertaking of
Hamilton to Watkins & Curran, was a legal liability. and
its discharge by Bvrd was a valunable consideration. Tt is not
shown that Hamilton, at the time he conveyed to Byrd, was in
embarrassed or failing cireumistances, nor that the debts of
Hamilton, to the payment of which the slaves are now sought
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to be subjected, existed at that time, nor does it appear how
much or whether any indebtedness other than that to Watkins
& Curran, was then outstanding and unpaid against Hamilton.
Such are the circumstances under which the bill of sale was
executed, and they show nothing to justify the conclusion that
it was without consideration, or was a fraudulent contrivance
.designed to hinder and delay the creditors of Hamilton.

Whether there was a combination between Byrd and Ham-
ilton, by which the latter purchased the slaves at sheriff’s sale,
and held them in fraud of Byrd’s creditors, it is not necessary
to enquire, as in that event Byrd’s creditors alone, and not
Hamilton’s, could complain.

But it is contended that the administrator of Byrd is not
entitled to relief, because the sale of the slaves to Hamilton
was fraudulent. Conceding the rule to be, as it undoubtedly
is, that as a party cannot set up his own fraud in a court of
equity as a ground of relief, so neither can his personal repre-
sentative be heard to do so; yet it does not apply to the case
under consideration, because, admitting the sale to Hamilton
to have been fraudulent, we have seen that he reconveyed by
a valid conveyance, and in virtue of the title thus acquired, the
administrator of Byrd asks the court to protect him in the pos-
session of the slaves; and is, we think, entitled to the relief he
seeks.

Let the decree be reversed, and the cause remanded for fur-
ther proceedings.




