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STRAWN VS. NORRIS ET AL. 

The decided weight of authority is, that the surrender or destruction of 
a deed, though not registered, will not operate to revest the grantor with 
the title. 

A grantor having executed a second deed for the same land, through the 
misrepresentation of the grantee, whereby he has become liable, on the 
covenant of warranty in the first deed, to a third person, equity will 
relieve him by canceling the second deed. 

Appeal from Montgomery Circuit Court in Chancery. 

Hon. Abner A.. Stith, Circuit Judge. 

S. H. Hempstead, for the appellant. 

f-
 Watkins & Gallagher, for the appellees.
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Mr. Justice Compton.delivered the opinion of the Court. 
The facts on which the bill in this case was brought, are the 

following: 
Strawn, the appellant, entered at the United States Land 

Office, for Thomas Norris, a forty acre tract of land. The land 
being purchased with a land warrant, the entry was necessarily 
made in Strawn's name, who thus became vested with the naked 
legal title. 

Norris directed Strawn to convey to his brothers, Andrew T. 
and Samuel NOrris, which Strawn accordingly did, on the 7th 
July, 1852, by deed of that date, with cOvenant of warranty. 
The deed was filed for registration on 7th August, 1852, and was 
registered without acknowledgment or proof of its execution. 

Andrew T. and Samuel Norris applied to Strawn afterwards, 
and requested him to convey the land to Samuel Norris in 
severalty stating that the deed previously executed by him, 
had not been registered, and should be delivered up and ean-
celed, on the execution of another deed to the same land. The 
reason for this request, as given by them, was, that Samuel had 
bought out the interest of Andrew T., and that by the cancel-
lation of the first deed and the execution . of another directly 
to Samuel, -the expense of registering two deeds instead of one 
would be saved. 

Strawn relying on the assurance that the first deed had not 
been registered, conveyed the land, on the 31st August, 1853, 
by deed of that date, with like covenants of warranty, to the said 
Samuel. The first deed was delivered up to Strawn, who af-
terwards ascertained that it had been registered in the manner 
above stated. 

Subsequent to the first, and prior to the second conveyance 
by Strawn, Andrew T. and Samuel Norris caused a part of 
said forty acre tract of land to be laid off in town lots, and 
conveyed two of them to William Gr. Saunders. 

To have the second deed canceled, and the first declared 
valid, was the prayer of the bill. The Court dismissed the bill, 
and the cause is here on appeal.
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The appellant urges, as ground for the relief sought, that 
the surrender and cancellation of tbe deed of the 7th July, 
1852, not having the effect to divest the title of the grantees, 
and having executed the deed of the 31st August, 1853, to 
Samuel Norris, he became bound upon two distinct and incon-
sistent covenants of warranty—all which he did under a mis 
apprehension as to the legal effect of such transactions, and 
which he was induced to do by the false representations of the 
appellees. 

The decided weight of authority' is, that the surrender or 
destruction of a deed, though not registered, will not operate 
to revest the grantor with the title. Botsford vs. Morehouse, 4 
Conn. 550; Gilbert vs. Buckley, 5 lb. 262; Rayner vs. Wilson, 
6 Hill 469; Jackson vs._ Gould, 7 Wend. 364; Graysons vs. 
Richards, 10 Leig 57; Morgan vs. Elam, 4 Yerg. 375; Whit-
ton & Halbert vs. Smitb, 1 Free. Ch. Rep. 231, Lewis vs. Payne, 
8 Cowen 71, ; 6 East 86; 2 IL Black. 259; 4 Barn. & Ald. 
671 ; 14 East 422. 

Cases are to be found, howeve'r, in which it has been decided 
that the destruction of a deed may, under certain circumstances, 
operate to revest the estate. Thus, where the grantee, whose 
title deed has not been registered, delivers it back to the grantor 
to be cancelled, and abandons the possession. This, it is held, 
revests the estate in the grantor ; not, however, by way of trans-
fer, nor, strictly speaking, by way of release . working upon the 
estate ; but rather as an estoppel arising from the voluntary 
surrender of the legal evidence by which alone the title original 
ly passed. Trull vs. Skinner, 19 Pick. 213, 215; Holbrook 
vs. Tirrell, 9 Tb. 105 ; Commonwealth vs. Dudley, 10 Mass. 
403 ; Tomson vs. Ward, 1 New liamp. 9; Farrar vs. Farrar, 
4 Tb. 91 ; Barrett vs. Thorndike. 1 Greenl. 73. 

This mode of conveyance is confined to the States of Maim., 
New ITampsh;re and Massachusetts—has been sanctioned there 
by repeated adjudications—and though it may seem to stand 
on the ground of local usage, yet it is professedly maintained 
by the learned judges on the principles of the common law only.
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Vide Greenleaf's Cruise on Real Prop., vol. 2, title 32, sec. 
15, and note. 

But according to the decisions in those States, this method of 
conveyance is limited to transactions conducted in perfect fair-
ness and good faith, both as between the parties and as to the 
creditors of the grantee, and is not permitted to affect the inter-
vening rights of third persons. Trull vs. Skinner, Farrar vs. 
Farrar, supra. 

It would not be easy to maintain the soundness of these de-
cisions upon principle. But, even according to the doctrine 
which they announce, the appellant would be liable to Saunders 
on the covenant of warranty contained in the first deed, so far 
as regards tbe town lots purchased by Saunders from the 
grantees before the deM was canceled; because the covenant of 
warranty having possed with the land to Saunders, tbe sub-
sequent cancellation of the deed did not affect his rights. 

The appellant being held, then, upon the covenants of war-
ranty in both deeds, it remains to be seen whether the circum-
stances under which he became so bound, are such as to entitle 
bim to relief in a court of equity. 

The first deed, though filed in the office of tbe recorder, and 
actually copied on the record, was, nevertheless, in legal con-
templation, an unregistered deed ; because its execution had 
not been previously acknowledged or proven. The statement, 
by Andrew T. and Samuel Norris, at the time the second deed 
was executed, that the first had not been registered, though true 
in legal effect, was false in fact, or in the sense in which the 
parties understood each other ; and the proof abundantly shows 
that but for this misrepresentation, the appellant would not 
have executed the second deed. Under such circumstances, we 
are of opinion he is entitled to the relief which he seeks. 

Let the decree of the Court below be reversed and the cause 
remanded. 

_‘liselit, Mr. Justice Rector.


