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BURNETT VS. BURKHEAD & WIFE. 

In an action against the husband and wife for a trespass, the plaintiff 
cannot introduce the declarations or admissions of the wife to prove 
the injury alleged. (Funkhouser et al. vs. Pogue, 13 Ark. 295.) 

Where the wife separates from "her husband, of her own accord, and with-
out any fault on the part of her parents, they are not liable to an action 

• at the suit of the husband for receiving her and affording her shelter arid 
support.

Error to Yell Circuit Court. 

HOU. JOHN J. CLENDENIN, Circuit Judge. 

Hollowell, for the plaintiff. 
It is submitted that the Court erred in excluding from the 

jury the declarations of his wife; and the case does not fall 
within the rule laid down in Funkhouser et al. vs. Pogue, 13 
Ark. 291 ; that the declarations were admissible as evidence 
against herself, if not against her husband. 1 Phill. on Ev. 76, 
77, 78; that the receiving of his wife by the defendants, and 
taking her to California was a wrong, for which they have 
shown no justification. 

Mr. Chief Justice ENGLISH delivered the opinion of the 
Court. 

This was trespass vi et annis brought by Nevell W. Burnett 
against John R. Burkhead and Mary Ann, his wife, in the Yell 
Circuit Court. The declaration alleges that the defendants 
committed an assault and battery upon Harriet Ann, the wife 
of the plaintiff, and forcibly, and against lier will, took and 
detained her from the plaintiff, whereby he lost her comfort,



CASES IN THE SUPREME COURT [V01. 91 

Burnett vs. Burkhead & wife.	[January 

assistance, etc. The cause was submitted to the jury on the 
plea of not guilty. 

The plaintiff, after proving his marriage with Harriet Ann 
Burkhead, (daughter of defendants), and that she was his wife, 
offered to introduce the declarations and admissions of the 
defendant Mary Ann, that she had taken plaintiff's wife away 
from him by force, and against her will, and declared that she 
should never live with him again. 

But .the Court ruled out her declarations. 
Plaintiff then proved that his wife, Harriet Ann, left his 

house, and separated from him in November, 1855, and within 
about four weeks after their marriage. That during their in-
termarriage he remained and lived with his said wife; and that 
in April, 1856, defendants took plaintiff's wife with them to 
-California. Such is the substance of the evidence as contained 
in the bill of exceptions. 

Plaintiff moved the Court to charge the jury as follows : 
"1. If the jury believe from the evidence that Harriet Ann 

Burnett and the plaintiff were husband and wife, and defen-
dants took her off to a foreign State, without the congent of the 
plaintiff, they must find for the plaintiff. 

"2. If the jury believe from the evidence that defendants 
induced plaintiff's wife to leave and separate from him, with-
out his consent, they shonld find for plaintiff. 

"3. 'The jury may infer from the fact of plaintiff's wife liv-
ing with defendants, and going away with them, that defend-
ants induced her to separate from her husband, and if they did, 
they should find for plaintiff." 

The Court refused to give these instructions, but upon the 
mOtion of defendants instructed the jury as follows : 

"1. That if they believe from the testimony that the wife of 
plaintiff separated from him, and went to live with the defen-
dants, who were her father and mother, the plaintiff cannot 
recover in this action. 

"9. That when a man's daughter separates from her husband,
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and goes to her father's house, he has the legal right to take 
her in, and to support her." 

The jury returned a verdict in favor of the defendants ; the 
plaintiff moved for a new trial, which the Court refused, and 
he excepted, and appealed. 

In an action against hnsband and wife for a trespass, the 
plaintiff cannot introduce the declarations or admissions of the 
wife to prove the injury alleged. If her declarations or con-
fessions were admitted, it would be, in effect, making her a 
witness to charge the husband. Funkhouser et al. vs. Pogue, 
13 Ark. 295. 

It is to be inferred from the evidence, as stated in the bill 
of exceptions, that the plaintiff's wife lived with him about a 
month after their marriage; and then, in November, 1855, sepa-
rated from him, and returned to her parents (the defendants) 
and lived with them until the following April, when they 
removed to California, taking her with them. The action, 
it appears, was commenced, and the writ served, before they 
left. 

The plaintiff utterly failed to prove that his wife was forci-
bly taken from him by the defendants, or that they induced her 
to leave him, or in any manner caused the separation, or by 
force or persuasion, prevented her from returning to him. 

Nor is the guilty agency of the defendants to be inferred 
from the faet that the plaintiff's wife, on separating from him, 
went to the house of the defendants, and remained with them. 
It was her former home—they were her parents. As well 
remarked by KENT, C. J., in Hutcheson vs. Peck, 5 John, 209, 
a father's house is always open to his children ; and, whether 
they be married or unmarried, it is still to them a refugs from 
evil, and a consolation in distress. Natural affection establishes 
and consecrates this asylum. Having determined to separate 
from her husband (whether for or without sufficient cause, does 
not appear from the evidence,) it was natural for the plaintiff's 
wife to return to her father's house, and it was as natural for 
her parents to receive her, and afford her shelter and support.
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As remarked by Mr. Justice Van Ness, in the case above 
referred to, the conduct of parents, in such cases, is to be 
liberally construed, and worthy motives are to be presumed. 
This is clearly the dictate of reason and nature. 

The Court below did not err in refusing a new trial, and the 
judgment is affirmed. 

Absent, Mr. Justice Rector.


