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STUART ET AL. ADIeRS VS: PEAY, REC'R. 

It is but just and equitable that a Court of equity should vacate the 
entry of satisfaction of a judgment, and restore the plaintiff to his legal 
rights, by placing the judgment in statu quo, where the entry of satisfac-
tion was made upon an agreement which the defendant had failed to 
perform. 

Where the note sued upon has been paid, this is a matter of defence 
which may be interposed to defeat the action, but if judgment be rend-
ered on the note for want of defence—the Court having jurisdiction of 
the subject matter and of the person of the defendant—it is not void. 

It is not clear that a Court of Chancery would enjoin a judgment rend-
ered against administrators, by default, upon a note given by their in-
testate to the Trustees of the Real Estate Bank, and afterwards re-
vived by scin facias, where the intestate has made a part payment and 
delivered to the Trustees a renewal note for the remainder, which had 
not been paid, and the right to enforce its payment had been lost by lapse 
of time, and thus enable the administrators to avoid the payment of a
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debt not denied to have been a just one, simply because, until after the 
revival of the judgment, they had no knowledpe of the facts, which 
might have been easily obtained by due diligence. 

Appeal from, Hempstead Circuit Court in Chancery. 

Hon. Abner A. Stith, Circuit Judge. 

Watkins & Gallagher, for appellants. 
It is proved that the note upon which the original judgment 

was obtained had been long previously satisfied and extin: 
guished by the payment of a State bond and the execution of 
a new note, which were received as a complete extinguishment 
and payment of the original note. See State Bank vs. Mc-
Guire, 14 Ark. 533; Gracie v g. Sanford, 4 Eng. 232. 

The failure of the Bank, or its officers, to present the second 
note to the administrators within two years after the grant of 
letters, forever extinguished the debt, both as against the ad-
ministrators and the heirs, by virtue of the statute of nonclaim. 
14 Ark. Rep. 241, 254; 15 Ib. 412 ; 17 Ib.. 334. It was the 
duty of the administrators to refuse the allowance of the claim : 
and, as the debt was lost by the laches of the agents of the 
Bank, equity will not relieve them. 

As the appellants could enjoin the judgment—which was 
void in law, and void in fact—if the entry of satisfaction should 
be set aside, and the appellee could derive no ultimate benefit 
by having it set aside, the Court will, in the exercise of its dis-
cretion, refuse to set it aside, though, under other circum-
stances, it might do so. 18 Ark. R. 23. 

S. H. Hempstead, for the appellee. 

The judgment was rendered by a Court of competent juris-
diction, and on regular service of process, too, on the defen-
dants, and cannot be collaterally impeached (Borden vs. The 
State, 6 Eng. 519) for errors and irregularities, if such may be 
justly imputable to it.
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If they had any defence, they were bound to make it in the 
suit, or be ever afterwards concluded. If payments had been 
made, or if the demand, upon which the suit was based, had 
been extinguished by renewal or otherwise, it was a pure legal 
defence, and they were bound to make it at law, and could 
never have the aid of a Court of equity to repair the conse-
quences of their neglect. Bentley vs. Dillard, 1 Eng. 80 ; Hemp-
stead vs. Watkins, 1 Eng. 317. 

It is said in the answer, that the bond on which the judgment 
was based, had been extinguished by giving the note for $3,- 
629.07, of date 1st November, 1848, and the payment of a State 
bond amounting to $1.420 ; that this was a renewal of the pre-
vious indebtedness. If the previous bond was thus extinguished 
and paid, it was matter of pure legal cognizance, and should 
have been made the ground of defence in the action at law. 

There is abundant equity in the bill, and no reason is urged 
why the relief prayed should not be granted. The proof is 
clear that the satisfaction of the judgment was entered on the 
clear and express understanding and agreement that the two 
notes, one for $1,307.97, and the other for $3,629.07, should be 
allowed and classified, and stand good against the estate of 
Joseph Stuart. That was the sole consideration for entering 
the satisfaction, and the entry thereof on the margin of the 
record, so expresses the fact. It further appears that when the 
claims were presented to the Probate Court, the estate, by 
which must be intended the administrators, objected to their 
allowance or classification, on the ground that they were barred 
by non-claim, and further,. that the administratrix had not 
authorized her name to be signed to the allowance. These 
objections being fatal, the claims were rejected, and costs ad-
judged against the Trustees. 

Of course the administrators cannot be allowed to take ad-
vantage of their own wrong, nor will a court of equity permit 
the authors of this double dealing to derive any benefit from 
it. The Court had the power, and it was its imperative duty, 
enforced not more by law than common honesty, to vacate the
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entry of satisfaction and place the parties in statu quo. 

Mr. Chief Justice English delivered the opinion of the Court. 
The material facts in tbis case are as follows: 
On the 28th June, 1848, the Trustees of the Real Estate Bank 

commenced an action in the Hempstead Circuit Court, by filing 
a declaration and issuing a writ, against Joseph Stuart, upon a 
stock note executed by him to the trustees, 1st January, 1814, 
for $4,111.00, etc. 

The writ was returned, without service, by order of George 
Hill, one of the Trustees. 

At the May term, 1849, the death of Hill was suggested, the 
cause directed to proceed in the name of his survivors, an alias 
writ ordered, and the case continued. The writ was issued, 
and returned without service by direction of James H. Walker, 
one of the Trustees. 

At the May term, 1851, the attorney of the Trustees suggested 
the death of the defendant (Joseph Stuart), and it was ordered 
that the suit stand continued for revivor, and that a scire facias 
be issued whenever administration was had upon his estate. 

Letters of administration were granted, by the Probate Court 
of Hempstead county, to Mildred Stuart and Robert C. Stuart, 
14th ,Tune, 1851. On the 12th August, 1851, a scire facias was 
issued for the purpose of reviving the suit against them, return-
able to the November term following, which was duly served 
upon both of them, 29th of August, 1851. 

At the November term, 1851, the cause was regularly re-
vived and judgment rendered against them, as administratrix 
and administrator of Joseph Stuart, deceased, by default, for 
$4.508.09, damages, being for balance claimed to be due upon 
the note sued on, the plaintiffs producing the note in Court, the 
record states, and admitting that there was paid thereon, 1st 
November, 1848, $481.23, and all interest up to that date. 

On the 15th of August, 1853, a scire facias was issued for the 
purpose of reviving the judgment, which was duly executed
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upon the defendants, as such administratrix and administrator, 
17th September, 1853, and, at the November term following, 
the judgment was regularly revived against them by default. 

It appears that on the 1st of Nov'r, 1848, after the suit was 
commenced against Joseph Stuart, he paid to Hill, one of tbe 
Trustees, a State bond, amounting to $1,420, and delivered to 
him a Lew note for $3,629.07, payable to the Trustees by equal 
annual installments, the whole to be paid by the 25th October, 
1856, in renewal of the note in suit. 

It seems that this note came to the possession of Mr. Newton, 
the Secretary of the Trustees, and was also in the hands of 
Mr. Pike, their attorney, before the original judgment was 
taken against the administrators of Joseph Stuart on the note 
in suit, but that if Mr. Pike had been informed that it was 
given in renewal of the note sued on, he did not remember it 
at the time the judgment was taken. He so states. 

In November, 1854, an agreement was made between the 
attorney of the Trustees and Robert C. Stuart, (to which it was 
understood that Mildred Stuart assented), by the terms of 
which the renewal note of the 1st November, 1848, was to be 
allowed against the estate of Joseph Stuart, and the attorney of 
the Trustees was to enter satisfaction of the judgment of re-
vivor above referred to, except as to costs. And accordingly 
Robert C. Stuart, in pursuance of the agreement, endorsed an 
allowance upon the note, to which he signed his own name, and 
the name of Mildred Stuart, as administrator and administra-
trix, etc. ; and the attorney of the Trustees made an entry in the 
margin of the record of the judgment, that it yvas "satisfied in 
full, except costs, on the 2d day of November, 1854, by allow-
ance of note given in renewal of the debt sued on." 

At the ensuing term of the Probate Court of Hempstead 
county, the note was presented for allowance and classification, 
in pursuance of the agreement, and Mildred Stuart objected to 
its being allowed, etc., on the grounds that her name had been 
signed to the allowance endorsed on the note, without her con-
sent, and that the note had not been presented for allowance
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within the time prescribed by law ; and the Court, upon her 
objections, rejected the note, and refused to allow and class it 
as a demand against the estate. 

Whereupon, the Receiver of the assets of the Bank (the 
Trustees having been removed) filed a bill against the admini-
strator and administratrix, praying that the entry of satisfac-
tion of the judgment be vacated, and the judgment left in full 
force, etc. 

On hearing, the Court decreed as prayed by the bill, but 
directed the master to ascertain and state an account of any 
payments that had been made upon the debt by Joseph Stuart 
in his life time, or his administrators subsequently, and that 
they be credited upon the judgment, etc. 

The administrators appealed from the decree. 
The appellants having failed to perform the agreement upon 

which, and upon no other consideration, the entry of satisfac-
tion was made, it was but just and equitable that the entry 
should be vacated, and the representative of the Bank restored 
to his legal rights, by placing the judgment in statu quo. 

But as the appellee sought the aid of the Court of chancery 
to place the judgment in statu quo, by vacating the entry, it was 
proper that the court should grant him the relief which he 
prayed, under the peculiar circumstances of the case, upon con-
dition that he would allow the appellants the benefit of any 
payment which had been made upon the debt, before or after 
judgment, and not credited, on the principle that he who seeks 
equity must do equity. And this the court did, in effect, if not 
in form. 

It is insisted by the appellants that the payment of the State 
bond, and the execution and delivery of the new note by their 
intestate, one of the Trustees, extinguished the original note, 
and that the judgment obtained upon it afterwards, was null and 
void. 

If the premises be conceded—if it be further conceded that 
the bond and new note were accepted by the Trustees as a 
paymnt and satisfaction of the original note, which is not
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shown—still the conclusion that the judgment was null and 
void, does not follow.- The court had jurisdiction of the subject 
matter, and of the persons of the appellants, and if the note 
sued on had been paid, this was matter of defence, which 
might have been interposed to defeat the action, but the judg-
ment having been rendered for want of defence, it was surely 
not void. 

Nor does it appear that the judgment was obtained by fraud, 
as alleged by the appellants in their answer. 

It is not shown that the attorney for the Trustees practiced 
any imposition or deception upon the Court, or in any manner 
prevented appellants from defending the suit, in order to ob-
taM the judgment. He testifies that the note executed by 
Joseph Stuart, 1st November, 1848, had been in his hands, but 
if he knew that it was given in renewal of the note in suit, ho 
had entirely forgotten it at the time he took the judgment. 

It is probable, also, that the credit, which was allowed at the 
time the original judgment was taken, was for the amount of 
the State bond, which was paid to Hill by Stewart. The al-
lowanco of the credits conduces to show that there was no de-
sign to defraud the appellants in taking the judgment. 

It is finally insisted for the appellants, that the Court below 
should not have vacated the entry of satisfaction, because upon 
a bill filed by them for the purpose, the Court would be bound 
upon the facts disclosed in this case, to enjoin the collection of 
the judgment, etc. 

The grounds upon which they would seek an injunction, are, 
that the judgment was obtained upon the original note after q 
part of it bad been paid with a State bond, and a renewal note 
executed and delivered .to the Trustees of the Bank for the re-
mainder, which had not been paid, and the right to enforce its 
payment lost by lapse of time, and the claim disallowed by 
one of the appellants, and rejected by the Probate Court. Thus 
they would ask the aid of a Court of Chancery to enable them 
to avoid, altogether, the payment of a debt which . is not de-
nied to have been a just one. And what excuse would they
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give to the Chancellor for permitting the judgment to be ren-
dered, and subsequently revived against them, without defence, 
after full noticev and ample time afforded them to ascertain the 
rights of theii intestate, and prepare for defence, etc ? The 
same excuse, it may be supposed, that they have given in their 
answer to the bill in this case :—that they had no knowledge of 
the execution of the renewal note by their intestate until after 
the revival of the judgment. But notwithstanding over two 
years elapsed from the time they were served with process, in 
the original snit, to the time of the revival of the judgment, 
they failed to show that they used any diligence to ascertain 
whether there were any grounds of defence, by applying to the 
Trustees, the secretary, or the attorney of the bank, for infor-
mation in relation to the condition of the debt, or that they 
attempted to obtain information from any source in Telation to 
the claim, or to prepare any defence to the action. It appears 
that Mildred Stuart made enquiry of the attorney of the trus-
tees in relation to the debt after the revival of the judgment, 
and the whole matter was explained to her, as we may suppose 
it would have been, at any previous time, had the enquiry been 
made. 

Upon the facts disclosed in the case, therefore, we are by no 
means clear that the judgment would be enjoined. See Bently 
exr. vs. Dillard, 1 Eng. 79. 

The decree of the court below must be affirmed.


