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MORRISON VS. PRAY, REC'R. 

Where a bill charges that the defendant went into possession of land as 
tenant from year to year, and the answer alleges that he went into pos-

session under a verbal contract for a lease for a term of years, setting 
out the contract, the answer being responsive to the bill, becomes evi-
dence not only of the terms of the contract, but also that the party was 
admitted into possession under it, and with a view to its performance. 

Specific performance of a parol agreement for a lease of lands may be 
decreed, notwithstanding the statute of frauds, after acts of part per-
formance on the part of the lessee, done in reference to the agreement, 
such as fencing the land, building houses and paying taxes. 

The discretion of the court in reference to the specific performance of 
contracts, is not an arbitrary, capricious, discretion, but a sound and rea-
sonable one, governed, as far as may be, by general rules and principles; 
and where these principles dO not furnish any exact measure of justice, 
the court withholds or grants relief according to the particular circum-
stances of each particular case. 

Where the parties are fully competent to contract—the contract fairly 
made without fraud or mistake—upon a good consideration—the terms 
clearly proven and unattended with circumstances that would make its 
enforcement inequitable, a mere naked hardness of bargain will not 
warrant a. denial of the remedial power of the court. 

Appeal from Pulaski Chaucery Court. 

Iion. H. F. Fairchild, Chancellor. 

Watkins & Gallagher, for appellant. 
It is clear that the possession of Morrison, under the assent 

of the trustees, and the acts done by him in pursuance of the 
contract, though it be a merely verbal one, is such part per-
formance as will take the case out of the statute of frauds. 
Earl of Avlesford's Case, 2 Strange 637 ; Foxeroft vs. Lyster, 1 
Leading eases in Equity, (White & Tudor) 512; 1 Ark. 418; 3
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Eng. 272 ; Harr. Ch. 31 ; 5 Wend. Rep. 638, 1 Sand. Ch. R. 
579. 

S. H. Hempstead, for the appellee. 

It is a principal too well settled to need argument in its sup-
port that the specific performance of a contract will not be 
decreed, nor rclief afforded in equity, where the terms of the 
contract are doubtful or uncertain, or the contract is unequal in 
its parts, or without an adequate consideration to support it, or 
where tbe bargain is a hard and unconscionable one. Colson 
vs. Thompson, 2 Wheat. 336 ; Roundtree vs. McLain, Hemp-
stead, C. C. R. 246 ; Modisett vs. Johnson, 2 Blackf. 431 ; Ohio 
vs. Baum, 6 How. 383 ; Benedict vs. Lynch, 1 Johns. Ch. R. 370 ; 
McMustie vs. Bennett, Harring. Ch. R. 124. 

An agreement must be certain, fair, and just in all its parts, 
and where any of these ingredients are wanting, courts of equity 
will not decrce a specific performance, though the agreement 
might stand the test at law, or entitle a party to damages in a 
court of law. 2 Roberts on Frauds 40 ; Seymour vs. Delaney, 
6 Johns. Ch. R. 222 ; Perkins vs. Wright, 3 Har. & Mellen. 
324 ; Parkhurst vs. Van Cortland, 1 Johns. Ch. R. 273 ; Ben-
edict vs. Lynch, id, 370 ; King vs. Hamilton, 4 Peters 311, 328 ; 
Graham vs. Call, 5 Munf. 396. 

Those acts which a court of equity deem to be part perform-
ance, must appeal to have been done solely and exclusively with 
a view to the execution of the agreement. 2 Story's Eq. 762. 
They must be clear, certain, and definite in their object and de-
sign, and refer exclusively to the perfection and completion 
of the agreement of which they are part execution. Frame vs. 
Dawson, 14 Yes. jr. 386; Clark vs. Wright, 1 Atk. 12 ; 2 Story'8 
Eq., 765, note 1. 

Now, on . examining the proof in the cause, it will be per-
ceived that the acts done by Morrison were only such as a ten-
ant by the year, would necessarily have done to make the place 
fit for successful cultivation—no more than what a prudent far-
mer would do every year, to have his place in good order, and
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are acts not necessarily referable to the execution of the alleged 
agreement. Phillips vs. Thompson, 1 Johns. Ch. R. 149. 

Mr. Justice Compton delivered the opinion of the Court. 
This was a bill brought by Morrison against Peay, as the 

Receiver of the assets of the Real Estate Bank, to enforce the 
specific performance of a contract for the lease of certain 
premises known as the "Buckner lands," situate in Clark coun-
ty, and for quiet enjoyment, etc. 

Peay answered, denying, on information, the contract set up 
in the bill, insisted that it was not in writing, and relied spe-
cially on the statute of frauds. He also made his answer a 
cross-bill, in which he charged that Morrison entered into the 
possession of the premises as tenant of the Bank from year to 
year, and so continued in possession from the 1st January, 1853, 
to the time of filing the bill; and prayed a decree against him 
for the possession of the premises, with such back rents for the 
use and occupancy thereof as might he deemed reasonable. 

The Chancellor denied the relief sought by the original bill, 
and decreed against Morrison on the cross-bill. From which 
decree he appeals to this Court 

That there was a contract for the lease of the premises, en-
tered into between the Bank, acting through the trustees under 
the deed of assignment, and Morrison, is sufficiently shown. 
The terms of the contract were these: The lands being much 
trespassed on—being about to grow up in briars and thickets, 
and the fences decaying, it was agreed that Morrison should 
take possession of the lands on the 1st Tanuary, 1853, and have 
the use thereof until 1st October, 1861 ; as a consideration for 
which, fie was to put and keep a good fence around all the open 
land, and cui tivate the same—was to build upon the premises 
four good negro houses, pay the yearly state and county taxes 
upon all the 'ands, and surrender peaceable possession thereof, 
in .good order and condition, to the trustees of the bank, or their 
successors, on said 1st day of October, 1861.
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This contract was not reduced to writing, nor was there a 
memorandum of it in writing, signed by the trustees or any 
person authorized to do so for them. It was therefore within 
the statute of frauds, (Gould's Dig. chap. 74, sec. 1,) and it is 
insisted for the appellee that there was no sufficient part per-
formance to take the contract out of the statute—and that if 
there was, tht, bargain was unconscionable, anct the enforce-
ment of it would be inequitable under all the circumstances. 

What is to be deemed a part performance, in the sense of a 
court of equity, is now well settled. In Lester vs. Foxcroft, (1 
White & Tudor's Leading Cases in Equity, Marg. p. 507,) decid-
ed at a very early day in England, specific performance of a 
parol agreement for a lease of lands was decreed, notwithstand-
ing the statute of frauds, after acts of part performance on the 
part of the lessee, by pulling down an old house, and building 
new ones according to the terms of the agreement. 

This case was decided upon the principle that it would be 
against conscience to suffer the party who had entered and 
expended his money on the faith of a parol agreement, to be 
treated as a trespasser, and the other party to enjoy the advan-
tage of the money laid out. See Bond vs. Hopkins, 1 S. & L 
433. 

Again, at a later period, in Morphett vs. Jones, 1 Swan. Ch. 
Rep. 172, specific performance of a parol agreement for a lease 
was decreed after part performance by delivery of possession. 

The Master of the Rolls said: "In order to amount to part 
performance an act must be imequivocally referable to the 
agreement ; and the ground on which courts of equity have al-
lowed such acts to exclude the application of the statute, is 
fraud. A party who has permitted another to perform acts on 
the faith of an agreement, shall not insist that the agreement is 
bad, and that he is entitled to treat those acts as if it had never 
existed. That is the principle, but the acts must be referable 
to the contract. Between landlord and tenant, when the ten-
ant is in possession at the date of the agreement, and only 
continues in possession, it is properly observed that in many
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cases continuance amounts to nothing; but admission into pos-
session having unequivocal reference to contract, has always 
been considered an act of part performance. The acknowl-
edged possession of a stranger in the land of another, is not 
explicable except on the supposition of an agreement, and has 
therefore, constantly been received as evidence of an antece-
dent contract and as sufficient to authorize an enquiry into the 
terms—the court regarding what ]ias been done as a conse-
quence of contract or tenure." 

The doctrine, upon which these cases stand, has been adher-
ed to by the courts, both in England and in this country, with 
remarkable uniformity. Mr. Justice Story, in his work on 
equity jurisprudence, vol. 2, sec. 761-2, lays it down as a gen-
eral rule, "that nothing is to be considered as a part perform-
ance which does not put the party into a situation which is a 
fraud upon him, unless the agreement is fully performed. Thus, 
for instance, if upon a parol agreement, a man is admitted into 
possession, he is made a trespasser, if there be no agreement 
valid in law or equity. Now, for the purpose of defending 
himself against a charge as trespasser, and a suit to account 
for the profits in such a case, the evidence of a parol agree-
ment would seem to be admissible for his protection, and if 
admissible for such a purpose, there seems no reason why it 
should not be admissible throughout. A case still more cogent 
might be put, where a vendee, upon a parol agreement for a 
sale of land, should proceed to build a house on the land, in the 
confidence of the due completion of the contract. In such a 
case there would be a manifest fraud upon the party, in per-
mitting the vendee to escape from due and strict fulfillment 
of such agreement." The same learned author adds, however, 
-that "in order to make these acts such as a court of equity will 
di cm part pr-rformance of an agreement within the statute, it 
is essential that they should clearly appear to be done solely 
with a view to the agreement being performed. For, if they 
-are acts which might have been done with other views, they 
will not take the ease out of the statute, since they cannot pro-
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perly be said to be done by way of part performance of the 
agreement." 

An application of these principles will enable us to deter-
mine whether there was such part performance as to enable 
the appellant to relief. 

In his answer to the cross-bill he denies entering upon the 
lands as the tenant of the Bank from year to year, and avers 
that he went into possession under the contract above stated, 
setting it up in the answer, which, being responsive to the cross-
bill in this particular, .becomes evidence not only of the terms 
of the contract, but also that the appellant was admitted into 
possession under it and with a view to its performance ; and 
while there is no evidence of an understanding that he was to 
have possession as tenant from year to year, or upon terms 
other than those of the contract set up in the original bill, and 
averred to be true in the answer to the cross-bill, the acts of 
the Trustees, and of the appellant, subsequent to the entry of 
the latter upon the lands—extending through a series of years—
are strongly corroborative of the statement contained in the 
answer to the cross-bill, as to the nature of the occupancy of 
the premises by the appellant, and of the terms upon which he 
went into possession. The appellant was in possession for 
several years prior to the removal of the Trustees from the 
further management of the affairs of the Bank, and with thei r 
knowledge ; and they, at no time during this period, required 
rents, nor contracted for any, other than , the repairs which the 
appellant had engaged to make. The witness, Bozeman, proves 
that the appellant repaired the fencing, as by his contract he 
was to do, and also built the negro houses which were framed. 
underpinned with rock. and their chimneys made of brick. 
The character of the improvements, and the fact that their cost 
exceeded the value of the yearly rent of the premises, are utter-
l y inconsistent with the idea that they were made by the ap-
pellant, for his own convenience, as a tenant whose lease was 
uncertain for a longer period than one year ; and can but be 
regarded as an evidence favoring the conclusion that the im-
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provements were put upon the premises in part performance of 
the agreement for a lease until October, 1861. 

As to the argument that this is a case where the Court ought 
not to interfere, it may be remarked that the specific perform-
ance of contracts is said to be a matter of discretion in the 
Conrt. This must not be understood, however, to mean an 
arbitrary, capricious discretion, dependent upon tlie mere plea-
sure of the Judge, but a sound and reasonable discretion, gov-
erned, as far as it may be, by general rules and principles, 
but which, at the same time, withholds or grants relief according 
to the circumstances of each particular case, when these rules 
and principles will not furnish any exact measure of justice. 
2 Story Eq., see. 742. In view of this principle, and upon an 
examination of some of the adjudications in which it has been 
applied, (King et al. vs. Hamilton, 4 Peters 311; Mechanics 
Bank of Alexandria vs. Lynn, 1 lb. 376; Phillips vs. Thomp-
son, 1 John Ch. Rep. 132 ; ;I Gilman 2230 we have reached 
the conclusion that there is nothing in this case which would 
warrant a denial of the remedial power of the Court. 

The parties were fully competent to contract with each other 
—the contract was fairly made, without fraud or mistake, was 
upon good consideration, its terms clearly proven, and it un-
attended with any circumstances which would make its enforce-
ment inequitable. The only objection urged is, that the lands 
were not leased on terms sufficiently advantageons to the Bank. 
This was matter for the judgment of the Trustees, who, it 
must be suppd'sed, had capacity to transact business. No doubt 
they thought, at the time the contract was made, that it was for 
the best—but if experience has shown that the Bank has real-
ized less than it might have realized, it is surely no reason why 
the contract ,lhould not be faithfully performed by both parties. 
The objection, viewed in the most favorable light, amounts to 
a mere nat-ed hardness of bargain ; and to sanction it would 
be to make a bad bargain a good excuse for bad faith. No 
Court has ever gone so far as that—especially when, as in the 
case before us, it would enable the party urging the objection,
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to practice a fraud on the party seeking to enforce the contract. 
The Court is of opinion, under all the circumstances, that 

the agreement of the parties ought to be specifically performed. 
The decree of the Chancery Court must, therefore, be reversed, 
and a decree declaring the agreement to be as valid and bind-
ing as if it were a formal written lease, and to restrain the 
appellee from disturbing the possession of the appellant until 
1st October, 1861, be rendered in this Court, and certified to 
the Court below.


