22 CASES IN THE SUPREME COURT [Vol. 21

Miller vs. Fraley et al. [January

Mirrer vs. FRALEY ET AT.

Al

Where lands are sold under execution and purchased by a party at the
request and with the means of the defendant in the execution, upon an
“agreement to hold them for his use and benefit, though by the sale,
purchase and conveyance of the sheriff, the purchaser obtains the legal
title to the lands, his title is fraudulent and void as against the creditors
of the defendant, and, in equity, he holds the lands as trustee for their
benefit; and if he sell and convey them to another, the title of his vendee
is equally worthless and void, if he purchased with notice of the fraud:—
And where the bill to set aside such fraudulent title, states the facts con-
stituting the fraud, but does not expressly allege that the defendants had
notice of the fraud when they purchased the land, the answer of the
defendants, claiming protection as bona fide purchasers, must deny notice
of the fraud positively, and not evasively—must deny fully, and in the
most precise terms, every circumstance charged in the bill from which
notice could be inferred:—

And where a general replication to the answer in such case is filed, it
will not cure the defect of a failure, on the part of the defendant, to
aver want of notice of such fraud down to the delivery of the deed to
him by his vendor; and, without such averment, the party must fail
to sustain his title, regardless of the sufficiency of his proof that he
was an innocent purchaser. As held in Byers et al vs. McDonald et al.

(7 Eng. 220), which, after a careful examination of the authorities up-
on which it rests, and consideration of the arguments urged against its
correctness, the Court conclude not to disturb.
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The lands of Kinman were sold under execution, and bought by Fraley,
with the means and for the benefit of Kinman; they were then sold under
a junior judgment against him, and purchased by complainant; Kinman
afterwards sold the lands to M. G. & Co., and Fraley executed to them
a deed; upon a bill, by complainant, to set aside the deeds under which
M. G. & Co., claimed the land, and vest the title in him, the answer stated
that “respondents claim the full benefit of purchasers, etc., in good faith,
ete., without notice of any fraud;” Held, That this is no such positive
denial of notice of the fraud at the time they purchased the land, ete.,
as is required by the well established rules of pleading in such case.

If an agent or attorney purchase a fraudulent title, with notice of the
fraud, it is notice to the principal.

If a defective plea be replied to, and the matter alleged in the plea be
proven upon the hearing, no matter how defective a defence it may be,
the defendant is entitled to a decree, ete. (Peay, Rec’r vs. Duncan et al.,
20 Ark.); but this rule does not apply to a defective defence sey up by
answer; which is stated at the peril of the defendant, and if insufficient,
he cannot make a better defence by proof upon the hearing than he has
made in his answer.

The Statute (Dig., chap: 68, sec. 54) authorizes, upon the consent of the
defendant, the sale of several parcels of land together at an execution
sale; but whether such consent would make the sale valid where the
lands were sacrificed to the injury of creditors, need not be decided in
this case, there being no fraud attributed to the complainant, the pur-
chaser at such sale.

Mere inadequacy of price, in the absence of fraud, does not vitiate a
judicial sale.

Appeal from Independence Circuit Court in Chancery.

Hon. WirLiam R. Carx, Special Judge.

Rose, for the appellant.

So far as the subject matter of this suit is concerned, Green-
wood & Co. must certainly fail in their defence, because it is
not well pleaded. The requisite allegations of a plea of pur-
chase for a valuable consideration, without notice, may be seen
by reference to 2 Dan. Ch. Pl. & Pr. 775, 776, 778; 3 Sugden
on Ven. (6th Am. Ed., side page) 490. These authorities are
fully sustained by this Court, in the case of Byers & Fowler vs.
McDonald et al.,, 12 Ark. 286. All these authorities are em- -
phatic, that the defendant, in his plea or answer, must aver that
the person who conveyed was seized and in possession. The de-
fendants, Greenwood & Co., no where allege that Fraley was
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ever in possession, nor do they mention the possession at all.
Advantage may be taken of this at any time, because such
defence, though, by our practice, allowed to be inserted in an
answer, is In the nature of a plea, and complainant need not
except, but may take advantage of it on the hearing. See the
case above referred to, 12 Ark. 286.

The answer is not drawn in such a manner as to make it
available in any respect whatever, because it does not deny
notice of complainant’s title. The answer denies that Green-
wood & Co., or their agents, knew anything of Miller’s having
a claim to this land, when they bought from Fraley, and this is
all that it does deny, and this is not sufficient, for, so far as the
merits of this controversy are concerned, it is utterly immaterial
whether Greenwood & Co., knew that ‘there was any such
man as the complainant in existence or not. The complainant
is entitled to all the rights and all the relief that Parks was en-
titled to upon his judgment, for as Chancellor Kent says, “He
stands in the creditor’s place, and is armed with his rights.”
Hildreth vs. Sands. 2 J. C. R. 50. Same case on appeal, 14 J.
R. 497, 498. Mr. Daniel in his work on Chancery Pleading and
Practice, p. 777, 2d vol., in speaking of the requisites of a plea
such as is set up in this answer, says, “And the notice so denied
must be notice of the existence of the plaintiff’s title, and not
merely notice of the existence of a person to claim under that
title.” The same language is held in 2 Sug. Vend. Ch. 24,
paragraph 9, page 493.

The sale from the sheriff to Fraley, was entirely void, as
against the statute of frauds. All the money which was paid
for the lands was Kinman’s, and this is clear from the answer
of Fraley, and from the depositions of Fraley, Bates and Byers.
Indeed, the proof on this point is conclusive. The fact that
the fraud was perpetrated under color of a sheriff’s sale,
“and by prostituting the judicial process of the country, only
makes the case more aggravating. Stephen’s adm’r vs. Bardett,
7 Dana, 259, 260.

The defendants do not deny, in their answer, the knowledge




Vol. 21] OF TIUE STATE OF ARKANSAS. 25

Term, 1860.] Miller vs. Fraley et al

of the fraud between Fraley and Kinman, but they say that the
“legal title appeared to be in Fraley.” That they knew of the
fraud is not only evident from the fact that they do not deny it,
but also, from all the evidence. They were willing to attempt
to make the fraud of Fraley and Kinman successful, and be-
come parties to that very fraud by deriving their title from so
muddy a source, and now they claim to be innocent purchasers,
‘when, in order to make such a defence good, it must be made
to appear that they purchased in good faith, bona fide. 2 Dan.
Ch. Pr. 776, 779, note 1; Yoder vs. Standerford, et al. 7 Mon-
roe 486 to 490; 3 Sug. on Vend. Ch. 24, paragraph 8, p. 491,
Byers & McDonald vs Fowler et al., 12 Ark., p. 286.

If the price paid by complainant at the sheriff’s sale be in-
adequate, (and there is no proof as to the value of the lands,)
his rights are none the less for that. Hildreth vs. Sands, 2 J. C.
R., p. 50. This doctrine is laid down in its fullest extent in
Hardy vs. Heard et al., 15 Ark. 188, 189.

The selling the land under the second execution, was entire-
ly in accordance with the law. Dig. p. 628, sec. 6.

There was no irregularity in selling all the land together
under the Parks execution, since the defendant, in the execu-
tion, consented to it, (Dig. p. 502, sec. 49,) and that the defend-
ant did consent is shown by the sheriff’s return, and if there
had been any irregularity, it could not affect the complainant’s
rights. Ringgold vs. Patterson, 15 Ark. 216, 217. Newton vs.
State Bank, 14 Ark. 15. Byers & McDonald vs. Fowler, 12
Ark. 275. 1 Mon. 95. Colman vs. Traub, ete., ibid 518. San-
ders’ heirs vs. Norton, 4 Mon. 565. Webber & Stith, vs. Cox, 6
Mon.

Fairchild, for the appellees.

As a defence to this suit, Greenwood & Co., claimed to be
purchasers in good faith, for a valuable consideration, without
notice of fraud, or of the plaintiff’s title. And, whether the
allegations of the answer are made well enough to found such
defence upon, is the first question. '
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The office of an answer to a bill in Chancery, is two-fold: to
make the discovery required in the bill; and to allege facts to
defeat the relief prayed for in the bill. Story Eq. PL S. 850;
2 Dan. Ch. Pr. 239.

The defence under consideration ordinarily falls within the
second part of an answer, as above noted. Plaintiffs, commonly,
are careful not to broach the subject of a bona fide purchase,
and defendants that rely upon it, have to set it up as new mat-
ter. This defence is often, in the English practice is generally
offered by plea, unless there be accessory facts, that make an
answer the better medium of presenting the whole case to the
Court. Mitf. Ch. Pl. 864, 365.

And it is proper here to inquire, what are the consequences
to the plaintiff, if he fails to object to the sufficiency of the
plea, and enters his replication thereto.

When a plea is replied to, the only question is upon its truth;
its sufficiency as a pleading is admitted, and if found to be true,
the bill, or so much of it as the plea relates to will be dismissed.
Mitf. Ch. PL 353, 354; Story Eq. Pl. S. 694; Farrington vs.
Chute, 1 Verm. 72 per Keck arguendo; Hughes vs. Blake, 6
Whea. 472, 5 Cond. Rep. 140 ; Rkode Island vs. Massachusetts,
14 Pet. 259; 1 Hoff. Ch. Pr. 222.

A replication to a plea is a full admission that the plea if
true, is good in form and in substance; and the effect of a plea
replied to and proven, though it be bad in form and substance,
is to defeat the bill. Mitf. Ch. Pl. 355; Mann vs. Fairchild 5
Barb. 110.

A material part of the defence of bona fide purchaser, is the
want of notice; but a plea of this kind that did not deny notice,
being replied to, yet notwithstanding the plaintiff proved
notice, the master of the Rolls held the plea as proven, to work
dismissal of the bill. Harris vs. Ingledew, 3 P W. 94, 95.

It must follow as a necessary consequence, that if a fact set
up by pled becomes a good defence, is admitted so to be by a
replication to the plea, that a replication to an answer covers
any defect in the statement of a defence made by answer
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And such is the lJaw. An answer when replied to is acknowl-
edged to be valid as a defence, its defects as a pleading cannot
be urged against it. Story Eq. s. 877 ; Cooper Eq. P1. 328, 320
from Lube Eq. Pl ; 3 note Lube Eq. Pl. 112 ; Hughes vs. Blake,
5 Cond. Rep. 140, from 6 Wheat. 453, which was a case of rep-
lication to a plea and answer. 2 Dan. Ch. Pr. 308 ; McKim vs.
White, Hall & Co., 2 Md. Ch. Dee’s. from 18 United States
Dig. 262, p. 692; Perkins vs. Hays, 4 Clook, 167, from 2 Wheel.
Am. ch. Dig. 298, p. 2.

And the law is the same, not only as to that part of the an-
swer which opposes the bill by direct response to its charges
and allegations, but also to that part, which seeks to defeat the
bill, by setting up new matter in avoidance thereof.

If an answer is not replied to and the case is heard on bill
and answer, the whole answer is taken as true, that which con-
tains new matter, as well as that which is responsive to the hill.
So, if replication be put in, the whole answer is denied; it all
stands for proof; so far as responsive to the bill, the answer
proves itself, because the plaintiff has made the defendant a
witness as to what is in the bill; the new matter has to he pro-
ven by independent testimony, for the defendant puts that in as
a party, not as a witness; voluntarily and for his own benefit,
and not upon co-ercion of the plaintiff. Still it is pleading put
at issue and always, in all courts, the question in such case is
upon the truth, not upon the goodness of the pleading.

But a contrary position is taken for the appellant, and Bvers
& McDonald vs. Fowler, 7 Eng. 288, is its authority.

I submit with respect, but with entire confidence, that the
reasoning and authority -heretofore adduced to make the decis-
ion against McDonald to be manifestly erroneous, unless there
be higher or more authority, and better reasoning to sustain
that decision.

If Byers & McDonald vs. Fowler bv law a defendant in
Chancery cannot have his mispleading waived by replication,
while at law this rule is without exception.

Courts of Chancery do not require strictness of pleading, as
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do courts of law ; their object is to dispense equity, if sufficient
can be found in the pleadings to show what is concluded to be
averred and denied; not to deny it on matters of form, least of
all, if formal requisites have been waived. 14 Pet. 257; 3 J. J.
Marsh, 190 ; 5 Mon. 475 ; Hempstead’s Rep. 719 ; 2 Const. 277 ;
1 How. (U. S.) Rep. 151.

If new matter be introduced in an answer, which, if true, is
not a defenee to the bill, the plaintiff can set the case down on
bill and answer, which is equivalent to demurring to the answer.
Burge vs. Burns, 1 Morris 287, from 8 U. S. Dig. 143, p. 552.

Or he might, perhaps, except if the matter in avoidance be
imperfectly pleaded. 1 Hoff. Ch. Pr. 272, note (1) 273 and
note (1).

Or, about which there is no doubt, he can amend his bill and
require such further answer upon the subject as shall be clearly
sufficient.

And this is the mode adopted by plaintiffs when they wish to
introduce the new matter of the answer into their own plead-
ing, or wish to avoid its effect. This course as to the new mat-
ter of defence in an answer, may call it in question, as a demuxr-
rer does a bill, as the setting down a plea for argument ques-
tions its validity, as exceptions to an answer show its insuffi-

ciency.

But a replication puts the whole answer, that which is in
avoidance of, as well as that which is responsive to the bill, at
issue. 1 Dan. Ch. Pr. 513; 2 do. 386, 387; 1 Hoff. Ch. Pr. 43;
Alwood vs. , 4 Russ. 353.

There is, then, no necessity for holding that a plaintiff, after

taking issue to an answer, may question its sufficiency, and
reason and law deny the proposition.

" The answer is said to be insufficient to uphold proof of a
bona fide purchase, because it does not deny notice of Miller’s
title.

Let it be remembered that the deed from Fraley to Green-
wood & Co., was made upon the 20th of January, 1853, that
the sheriff’s deed to Miller was not made till the 28th of March
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1855, and was not filed for record till the 16th of May, 18535.
Obviously, then, Greenwood & Co., and their attorney, could
not know of any title that Miller had to the land. The answer
does deny, emphatically, any knowledge or information, or
suspicion that Miller had any claim on the land, till after the
deed to them had been made to Greenwood & Co., and full
payment had been made. And it negatives any notice of fraud,
of adverse claim, any knowledge that the lands had been sold
to anybody but to Fraley, and information of Miller’s claim or
title, or of its derivation.

Mr. Chief Justice English delivered the opinion of the Court.

Bill filed by Wm. R. Miller, 15th J uly, 1855, in the Indepen-
dence Cirenit Coust, against David S. Fraley, Lewis W. Kin-
man, and the firm of Moses Greenwood & Co., composed of
Greenwood and Thomas E. Adams.

The case made by the bill is, in substance, as follows:

On the 18th March, 1854, Goff obtained a judgment in the
Independence Circuit Court, against Lewis W. Kinman upon
which an execution was issued, 31st March following, to the
sheriff of said county, and levied upon the N. E. qr. and the
N. E. qr. of the N. W. qr. of Section 26; and the S. E. gr. of the
N. W. qr. and the N. W. qr. of the N. W. qr. of Section 25,
in Town. 14 N. R. 5 W., with other lands, as the property of
Kinman, which were sold 4th September, 1854, and purchased
by David S. Fraley, to whom the sheriff executed a deed there-
for on the 6th of September, 1854, which, on that day, was
acknowledged in Court, and filed for registration on the 25th
June, 1855, in the office of the Recorder of said county.

That the sale was fraudulent and void in equity, because the
lands were purchased with the means, and for the benefit of
Kinman, the defendant in the execution, and that the deed was
taken in the name of Fraley, who held the lands after the sale
for the use of Kinman, to prevent them from being sold to
satisfy other judgments outstanding against him, ete.

That afterwards, on the 30th J anuary, 1855, Kinman being
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indebted to Moses Greenwood & Co., of New Orleans, sold the
lands to them, in extinguishment of the debt, and for an addi-
tional consideration in money, and Fraley and wife executed a
deed to them. That the deed recited a consideration of $1400,
as paid to Fraley, which was untrue, the entire consideration
having passed to Kinman, for whose benefit Fraley held and
conveyed the lands, ete.

That on the 21st March, 1854, William and John Park ob-
tained a judgment against Kinman, in the Independence Cir-
cuit Court; upon which, on the first of April following, an exe-
cution was issued to the sheriff of said county, levied upon the
lands above described, with others, as the property of Kinman;
which were sold on the 4th of September, 1854, and purchased
by complainant, Miller; to whom, on the 28th March, 1855, the
sheriff executed a deed for the lands; whicl, on the same day,
was acknowledged in Court, and on the 16th of May, following,
filed for registration in the office of the Recorder of the county,
ete. .

That Greenwood & Co., were present by their agent, when
complainants purchased the land at sheriff’s sale and conse-
auently knew when they purchased them of Kinman, through
Fraley, that thev were perpetrating a fraud on the rights of
" complainant.

Complainant submits that the purchase made by Kinman,
through Fraley, of his own lands, at the sheriff’s sale, under the
execution in favor of Goff, for frandulent purposes, did not
divest or pass any title whatever, and that consequently com-
plainant, by his purchase, acquired a full and perfect title fo
the lands, free from all claims that could be made by Fraley.
and Greenwood & Co., on account of the fraudulent purchase
as set forth above, ete.

The bill prays that the deed from the sheriff to Fraley, and
the deed from Fraley and wife to Greenwood & Co.. be de-
clared null and void; and that the title to the lands be vested
in complainant, free from incumbrance on account of the fraud-
ulent transactions, perpetrated by the defendants, as set forth
in the bill, ete. '
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Kinman did not answer the bill—Greenwood & Co., and
Fraley answered.

The substance of so much of the answer of Greenwood &
Co., as is material to be stated, is as follows:

They admit that Fraley and wife, by deed in fee, with special
warranty against claims or incumberances derived through or
suffered by them, executed, acknowledged and filed for regis-
tration, on the 29th, but bearing date the 30th of J anuary, 1855,
conveyed to the respondents the lands described in the bill.

That respondents. on the 25th September, 1854, obtained
Judgment against Kinman, in the Independence Circuit Court,
for $1118.22 debt and damages, which sum, with interest to
the 29th January, 1855, being due to respondents, besides $8.50
costs, Kinman, on being applied to for payment or settlement of
the judgment, an exccution being previously issued thereon,
and being in the hands of the sheriff, proposed to George C.
Adams, the agent of respondents, to procure to be conveyed to
them the lands in question for the sum of $1,400.00, of which
sum said judgment should compose a part, and the residue
should be paid to Kinman. That Kinman told Adams, the
agent, and Mr. Fairchild, the attorney of respondents, who had
obtained, and was then controlling the judgment for their bene-
fit, that the lands were held by Fraley, but that he (Kinman,)
could procure a conveyance of them to be made to respondents,
if their debts against him was thereby paid. .

That after due reflection upon the proposition, it being con-

sidered by Adams, upon whom, as between him and the attor-
ney of respondents, was thrown the responsibility of accepting
or rejecting the proposition, it was concluded that it should be
accepted, if Fralev would so convey, and if the attorney should,
upon examination of the title to the lands, declare it to be good.

That Kinman declared the title to the lands to be perfect;
and Fraley, on being applied to, declared his willingness to
convey the lands to respondents, if it could be done in satisfac-
tion of their judgment against Kinman, although he stated that
he was under no obligation so to do, having bought them in for
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himself, and without any promise to hold them in trust for
Kinman, or any one whatever.

That, in the examination of the title, the attorney of respond-
ents became satisfied that the title to the lands had been abso-
lutely invested in Kinman, by purchase from Wm. H. Bateman,
who had held them by full unencumbered title; that they had
been sold under execution issued upon the judgment in favor of
Goff, as alleged in the bill, and purchased by Fraley. That
although several judgments and executions had been obtained,
and isued against Kinman, the proceeding under which Fra-
ley’s title was derived, were the oldest judgment and the first
execution.

Respondents were informed and believed that their said attor-
ney had no knowledge or suspicion that the lands were claimed
at that time by any other than Fraley under his purchase ; and
they allege that there was nothing on record that could apprise
their attorney of the existence of complainant’s claim, because
his deed as not executed until the 28th of March thereafter,
nor filed in the Recorder’s office until the 16th May, 1855.

That their attorney went to the Recorder’s office, and exam-
ined the record of conveyances, relating to said lands, and could
find no record of any claim thereto, conflicting with the title of
Tralev; and was told by the Recorder, in answer to special
questions put to him by the attorney, that no deed or convey-
ance affecting said lands was on the file in the office that had
not been recorded.

From all which circumstances, and from being entirely igno-
rant that complainant had any claim to said lands, or that they
had ever been sold under any execution other than the one
under which Fraley purchased them, and that the sale to him
was under the oldest judgment and execution that had been
rendered and issued against Kinman, the attorney supposed the
title to the lands that was proposed to be conveyed to the re-
spondent to be good, and so thinking, proposed and obtained
the execution of the convevance from Fraley and wife to re-
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spondents, etc., a copy of which was made an exhibit to the
bill, ete.

Respondents then acquitted Kinman from their said judg-
ment, and immediately passed over to Lim the amount which
the price allowed for the lands exceeded the judgment; except
that by agreement between Kinman and Adams, eight per cent.
interest was aillowed respondents, instead of six, the former be-
ing the usual rate of interest, and legal when stipulated for, up-
on contracts made in New Orleans, where Kinman contracted
the debt with respondents, upon which their judgment was
obtained, ete., etc., and except the further sum of $10 for taxes
paid upon the lands for the ycar 1854, by the attorney of re-
spondents, which were unpaid, and which Kinman allowed to
be charged to him in the settlement.

That the whole of the purchase money, and the whole con-
sideration passed from respondents to Kinman, and by the con-
sent of Iraley, in whom appeared to be the legal title, before
the sheriff’s deed was made to complainant, and before the
agent and attorney of respondent had any information or sus-
picion of his claim. And the attorney had no thought or sus-
picion from the special warranty given by Fraley, that the title
to the lands was not good, but considered it right and reasona-
ble for Fraley to warrant against his own acts and incumbran-
ces only.

Respondents say that the foregoing facts are stated upon in-
formation derived from their agents in the settlement of the
matter; that they themselves had no thought that any claim
would or could be set up to said lands in opposition to their
title, so derived, until after the commencement of this suit.

That the judgment and execution, under which Fraley bought
the lands, were older than those under which complainant pur-
chased: that the sale to Fraley was made prior to that to com-
plainant, and that the deed to Fraley was executed 26th Sep-
tember, 1854, and the deed from him to respondents, 29th Jan-
uary, 1855, and both were at once, after their execution, filed
in the Recorder’s office, while the deed to complainant was not
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made until the 28th March, and not filed for record until the
16th May, 1855.

Respondents insist that the sale to complainants was void, be-
cause after the lands had bzen sold under a prior execution and
older judgment, they could not again be sold so as to confer
any title to any body, and that in attempting to make such sale
the sheriff exceeded his power and duty, and complainant had
no right to bid, and obtained no title in buying.

“And these respondents claim the full benefit of purchasers
“of the said iands in good faith, and for a valuable considera-
“tion, which was their whole worth and more, without notice
“of any fraud, adverse claim, or incumbrance, and after not
“being able to find any, after diligent examination of their
“attorncy, and having made full payment and received full
“deed thereto, before notice of the claim of Miller.”

Respondents also insist that complainant’s purchase was
void, because the lands in dispute, and others, were sold together,
and not by separate tracts, ete.

The answer also contains a demurrer to the bill, etc.

Upon the final hearing the bill was dismissed for want of
equity, and Miller appealed.

Tt appears from the proof in the cause, that Kinman was in-
solvent; that there were a number of judgments against him,
and that the judgment in favor of Goff, under which Fraley
purchased the lands, was the oldest, and that under which the
appellant purcliased was the next oldest.

There can be no doubt from the answer of Fraley, and the
depositions read on the hearing, but that he purchased the lands
at the request, and with the means furnished by Kinman, upen
an agreement to hold them for his use and benefit. Though
by the sale ,purchase, and conveyance of the sheriff, Fraley
obtained the legal title to the lands, yet in consequence of the
arrangement between Kinman and him, his title was fraudu-
lent and void as against the creditors of Kinman, and in equity,
he held the lands as a trustee for their benefit. The title was
worthless in his hands as against any creditors of Kinman, or
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any person purchasing under the judgment of a creditor; and
the title conveyed by him to Greenwood & Co., was equally
worthless and void, if they purchased with notice of the fraud;
- and this is the principal question in the cause: did they pur-
chase the lands with notice of the fraudulent arrangement be-
tween Kinman and Fraley, or were they bona fide purchasers
for a valuable consideration, without notice of the fraud, ete.

And, first, it is to be determined whether the answer of
Greenwood & Co., sufficiently sets up this defence.

The bill charges the fraud, and states the facts which consti-
tute the fraud, but does not expressly allege that Greenwood &
Co., had notice of the fraud when they purchased the lands of
Fraley. But it is well settled that a party claiming protection
as a bona fide purchaser, or mortgagee, from the fraudulent
grantee of real estate, must deny notice of the fraud although
notice thereof is not charged in the complainant’s bill. Man-
hattan Co., vs. Everston, 6 Paige, 457 ; Gallatin vs. Cunningham,
8 Cow. 361; Brace vs. Duchess of Marlborough, 2 Peer Will.
495 ; Moore vs. Clay, 7 Ala. 742; Denning vs. Smith, 8 Johns-
Ch. R. 345; Wilson vs. Hillyer et al. 1 Saxton, 63; Jenkins
vs. Bodley et al. 1 Sm. & M. Ch. R. 343. He must deny no-
tice positively and not evasively, and he must even deny fully
and in the most precise terms, every circumstance charged in
the bill from which notice could be inferred. Ib.; 2 H. & W.
Lead. Cas. Eq. R. 85.

If the agent or attorney of Greenwood & Co., who made the
purchase for them, had notice of the fraud, it was notice to
them. Willard’s Eq. Juris. 608.

The answer of Greenwood & Co., should have positively de-
nied notice of the fraud down to the time of paying the con-
sideration and receiving the deed, ete. Byers et al. vs. Fowler
et al. 7 Eng. 286.

It may be seen by an examination of the answer, which is
above substantially set out, that notice of the fraud ig, in mno
portion of the answer, positively denied.

It is true that in one paragraph of the answer, which we
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have copied literally, the pleader states that “respondents claim
the full benefit of purchasers, etc., without notice of any fraud.”
but this is no such positive denial of notice of the fraud, at the
time they purchased the lands, ete., as is required by the well

established rule of pleading in such cases. '

The answer of McDonald, in the case of Byers et al. vs. Fow-
ler et al., which was held to be insufficient, is fuller and more
explicit and pointed in its denial of notice of the fraud than the
one now before us.

If Greenwood & Co., or their agent, or attorney, had in fact
no notice of the fraudulent arrangement between Kinman and
Fraley, when they purchased the land of Fraley, paid the pur-
chase money and took the deed from him, it would have been
an easy and simple matter for them to have denied it in the
explicit and positive manner required by the well established
and familiar rule on the subject.

But it is insisted by the counsel for appellees that it is too
late, after replication to the answer, to object that is denial of
notice is insufficient; and that, notwithstanding the defective
answer, the appellees are entitled to the full benefit of any
proof upon the hearing that they purchased in good faith with-
out notice, ete.; and it is pressed upon the Court that its de-
cision on this point, in Byers et al vs. Fowler et al, is erro-
neous, and should be overruled. Through respect for the
learning of the eminent counsel (Mr. Fairchild), insisting upon
a review of that case, we have carefully examined the authori-
ties upon which it rests, and considered the arguments urged
against its correctness, and have concluded not to disturb it.

Want of notice of the unregistered deed, or of fraud, ete.,
may be interposed as a defence by plea or by answer.

If done by a defective plea, the complainant may set the
plea down for argument, which has the effect of a demurrer,
and take the judgment of the Court upon its sufficiency. But
if the complainant reply to the plea, all objections to its suffi-
ciency, whether of form or substance, are thereby waived; and
if the matter alleged in the plea be proven upon the hearing,
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no matter how defective a defence it may be, the defendant is
entitled to a decree, ete. Peay, Rec’r, vs. Duncan et al., 20
Ark.

But this rule does not apply to a defective defence set up by
answer.

An answer performs two offices: it responds to the discovery
sought by the bill, and sets up matters of defence. If the
responses of the answer to the discovery sought by the bill be
imperfect or unsatisfactory, the complainant may except; but
there is no such thing as excepting to such portion of the
answer as alleges matter of defence. Matter of defence is for
.the benefit of the defendant, and not the complainant, and is
intended to bar the relief sought by the bill. If insufficient, or
defectively alleged, the complainant is not required, by any
rule of chancery practice, to except for the purpose of com-
pelling the defendant to put in a better defence. Nor is a
demurrer to an answer allowed. The consequence is, that the
matter of defence relied on by the defendant, must be stated at
his peril, and if insufficient, he cannot make a better defence
by proof upon the learing than he has made in his answer.
Gallatin et al. vs. Cunningham, 8 Cow. 361.

It is true, as suggested by the counsel for the appellees, if
the complainant deem the defence set up by the answer insuf-
ficient, he may sct the cause down for hearing upon bill and
answer, without replication, which operates, in effect, as a
demurrer to the answer; but this the complainant can rarely
do, on account of the denials, usually contained in the answer,
of matters charged in the bill, material to the complainant’s
recovery. _

It follows that the answer of appellees (Greenwood & Co.),
containing no dircet and positive denial of notice of the fraud,
the appellant was- not bound to prove notice, and any proof
made by the appellees, on the point; was of no avail; as held
in Byers et al. vs. Fowler et al.

In Servis vs. Beaty, 32 Miss. (8 George) 88, Mr. Chief Jus-
tice Smith makes a remark that would seem to militate against
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the soundness of Byers et al. vs. Fowler et al.; but the point
being a matter of practice merely, it is better that it should re-
main settled &s it is, than to disturb it, even if there were more
than one adjudication against it. There are many questions of
more importance, upon which the American cases are mot in
harmony.

It is very fully stated in the answer of Greenwood & Co.,
and sufficiently proven by the depositions read upon the hear-
ing, that their agent and attorney purchased the lands of Kin-
man, and took a conveyance from Fraley, without actual notice
that appellant had previously purchased the lands under execu-
tion against Kinman. It is true, also, that, at the time the
agent, etc., of Greenwood & Co., purchased the lands, the-
sheriff’s deed to appellant had not been executed, and, of
course, not filed for registration.

But this does not help the title of Greenwood & Co. The
purchase of Fraley being void for fraud, and appellant having
purchased the lands under a judgment, constituting a lien upon
the lands next in priority to that under which Fraley purchased,
his title was valid as against Fraley, and also as against Green-
wood & Co., who, for want of any sufficient denial thereof,
must be held to have purchased with knowledge of the frand
which vitiated the title of their vendor. TUnder such circum-
stances, if appellant had purchased the lands, under the judg-
ment, after Greenwood & Co. bought them of Kinman, his title
would have been good, even if he had purchased with full
knowledge that they had previously bought them.

Tt is submitted in the answer of Greenwood & Co., that the
lands having been sold under the oldest judgment—that in
favor of Goff. under which Fraley purchased—the second sale,
under the judgment in favor of the Parks, and under which
appellant purchased, was void, and conferred no title, etc.

Judge Bevins testifies that he had control of the execution
in favor of the Parks, and having satisfied himself, from observ-
ing the conduct of Kinman and Fraley. that the purchase of the
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lands by the latter, under the execution in favor of Goff, was
fraudulent, the lands were again put up and sold by the sheriff,
at his instance, under the execution in favor of the Parks, and
purchased by appellant.

In the case of Byers & McDonald vs. Fowler et al., the lands
were first sold under an execution against Tully, and bought
by Grollman upon a fraudulent agreement to hold them for the
benefit of Tully. MecDonald purchased of Grollman. After
which the lands were sold under a junior judgment against
Tully, and purchased by Fowler & Denton, who filed a bill to
cancel McDonald’s title, ete.; and their purchase held to be
valid—NMecDonald losing the lands for the want of a sufficient
denial, in his answer, of notice of the fraud between Tully and
Grollman.

Fraley having purchased the lands with Kinman’s means,
and for his benefit, the lands remained, in legal contemplation,
the property of Kinman, and subject to be sold for the satisfae-
tion of the demands of his creditors. We cannot, therefore,
hold the title of the appellant void, upon the mere allegation
in the answer, that he purchased at a second sale of the lands.

It is also submitted in the answer of Greenwood& Co., that
the title of appellant was void, because the lands were sold
together, and not by separate tracts.

This the Statute authorizes, upon the consent of the defen-
dant in the execution. (Digest, chap. 68, sec. 54), which, it
appears from the return of the sheriff in this case, was given,

If, by such szle, the lands were sacrificed to the injury of
creditors, whether such consent would make the sale legal and
valid, we need not decide in this case, the allegations of the
answer on the subject being too meagre, and there being no
fraud or unfairness attributed to the appellant in connection
with the sale.

We have not overlooked the fact that the return of the
sheriff shows that appellant purchased the lands at a price
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which must have been grossly inadequate; but this fact is not
noticed in the answer, nor are there any allegations showing
that any fraudulent conduct of the appellant, or of the sheriff
superinduced him, produced such result in the sale; and mere
inadequacy of price, in the absence of fraud, does mot, it is
well settled, vitiate the sale.

Other questions have been discussed by counsel, which the
view we have taken of the main question in the cause, renders
it unnecessary for us to notice. )

The decree of the Court below, dismissing the bill for want
of equity, must be reversed, and the cause remanded, with
instructions to the Court to reinstate the bill for further pro-
ceedings.

Absent, Mr. Justice Rector.




