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STATE USE OF PETERSON VS. GIBSON ET AI.. 

Where a receiver has been appointed by a court of chancery, in a case 
pending, and has taken charge of the property in litigation, a compromise 
and dismissal of the bill do not discharge the receiver from account-
ability to the court: nor is he liable to an action upon his bond, as re-
ceiver, until he has failed to obey some order of the court in relation to 
the property. 

Where the record, in an action upon a penal bond, states that "the jury 
were sworn as refuired by law," in stead of "to enquire into the truth of 
the breaches and assess the damages," as to a party in default, and "to 
try the issues and assess the damages," as to the defendants who had 
pleaded, the presumption it that they were so sworn. 

Where one of several defendants makes default, and his Co-defendants 
interpose pleas in bar to the whole action, a finding in their favor enures 
to his benefit, and he is entitled to a judgment of discharge; but the 
failure of the judgment to discharge him in terms, is not an error pre-
judicial to the plaintiff. 

Error to Union, Circuit Court. 

Hon. ABNER A. STITH, Circuit Judge. 

Carleton, for the plaintiff. 
It was error to refuse the introduction of the evidence by 

which it was shown that the receiver had applied the effects of 
his receivership to his own private use, and afterwards refused 
to account for them, as this was the very substance of all the 
issues. 

The jury should have been sworn to enquire into the truth of 
the breaches as to Sargent, who made default, and to truly 
assess the damages, 2 Ark. 382 ; 1 Eng. 490. 

But one final judgment shall be given in a ease (sec. 80, 
chap. 126, Dig.; 6 Eng. 642), and the court erred in rendering
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final judgment as to the other defendants, without rendering 
final judgment as to Sargent. 

Watkins & Gallagher, for defendants. 
No order of the court appointing the receiver, having been 

made touching the receiver, or the disposition of the property 
in his hands, the court below correctly decided, in effect, that 
no suit would lie. 3 Dan. Ch. Pr. 1996, 1998, 2002 ; Edwards 
on Rec'rs in Ch., 2, 4, 9, 485, 486, 487, and cases cited ; 15 Ark. 
41.

Mr. Chief Justice Exo-Lisn delivered the opinion of the 
■	Court. 

This was an action of debt brought in the name of the State 
for the use of Frederick A. Peterson, in the Union Circuit 
Court, against Edward N. Gibson, Cyrus F. Sargent, Joel Kelly 
and Matthew Lambert. 

The action was founded on a penal bond, executed by the de-
fendants, payable to the State, conditioned as follows : 

"The condition of the above obligation is such that whereas 
one Henry Cossart has filed his bill in chancery, in the Circuit 
Court of said county of Union, • and to the next term thereof, 
against one Frederick A. Peterson, praying, among other 
things, for a dissolution of the mercantile firm of F. A. Peter-
son Co., for an injunction, and the appointment of a receiver, 
to take charge, possession and management of the assets and 
business of said firm, and has obtained an order appointing 
the said Edward N. Gibson as such receiver,--now, if the said 
Edward K. Gibson, as such receiver, shall well and faithfully 
perform the trust and office of receiver of the stock and busi-
ness of the partneeship effects of the said firm of F. A. Peter-
son & Co., and shall account to the said Union Circuit Court ac-
cording to law, then the above obligation to be void, else to re-
main in full force." 

The declaration, after setting out the bond and its condition, 
assigns as breaches thereof, in substance: 

I. That while Gibson was acting as such receiver, from the
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25th June, to the 12th Oct., 1855, he took, and appropriated to 
his own use, goods, wares and effects of the firm, which came 
into his hands as such receiver, of the value of $500. That 
said chancery suit, in which he was appointed receiver, was 
compromised and dismissed on the 25th October, 1855,—Peter-
son having purchased the entire interest of Cossart, and becom-
ing thereby entitled to the immediate possession of the 
partnership effects, whereupon the authority of Gibson, as such 
receiver, ceased, of which he had notice. But that he refused 
to account for said goods and effects to the said Circuit Court 
of Union county, according to law, or deliver or account for 
the same to Peterson, upon demand, etc. 

2d. That while Gibson was acting as such receiver, the sum 
of $800 in money, effects of said firm, came to his hands as 
such, which he appropriated to his own use. That though the 
chancery suit, in which he was appointed receiver, had been 
compromised and dismissed, and, by the terms of the compro-
mise, all of the effects of the firm were to be delivered imme-
diately to Peterson, of which Gibson had notice, he refused to 
account to the said Circuit Court for said sum according to law, 
or deliver the same to Peterson, on demand, etc. 

3. That while Gibson was acting as receiver, goods, wares 
and merchandize of the value of $1,000, came to his hands as 
such—that the chancery suit was compromised and dismissed, 
and, though by the terms of the comi5romise, said goods, etc., 
were to be delivered to Peterson, of which Gibson had notice, 
yet he would not account to the said Circuit Court for said 
goods, etc., according to law, nor deliver or account for them 
to Peterson & Co. 

The defendants (except Sargent who made .default) filed 
eight pleas, of which it is sufficient to say thft they put in issue 
the truth of the breaches assigned in the declaration. 

On the trial the plaintiff offered to introduce evidence condu-
cing to prove that, while Gibson was acting as receiver, he 
converted a portion of the effects which came into his hands as 
such to his own use, and had failed to account for the same, etc.,
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which the court excluded, holding, as the bill of exceptions 
states, that Gibson having been appointed receiver by the 
Chancery Court of Union county, given his bond as such, and 
taken the effects into his possession, he was not discharged from 
his amenability to that court, by the dismissal . of the cause in 
vacation; and that he could not be sued upon his bond until 
that court had adjudicated his account, and made some order 
touching the rights of the parties to the property in his hands. 
Whereupon, the plaintiff announced that he had no other proof 
to offer. 

The defendants read in evidence the record entry, showing 
that the suit, in which Gibson had been appointed receiver, was 
dismissed by the complainants before the clerk in vacation. 

Verdict in favor of defendants, etc. 
That the litigating partners had the right to compromise the 

matters in dispute between them ; and that the complainant had 
the right tO relinquish his interest in the partnership effects 
which were placed in the hands of the receiver, to the defen-
dant, and dismiss his bill in vacation, before the clerk, is be-
yond qnestion. Dig., chap. 133, sec. 134. 

But the dismissal of the bill did not discharge the receiver 
from accountability to the Court of Chancery, from which he 
received his appointment (3 Daniel, 2003.) He was an officer 
of the court, (Hoffman M. Ch. 154,) and subject to its orders 
in relation to the partnership effects placed in his hands as re-
ceiver, until discharged by the court. The condition of his bond 
was that he would faithfully perform his duties as receiver, etc., 
and account to the court, from which he received his appoint-
ment, according to law. He and his securities were not liable 
to an action upon the bond until he had failed to obey some 
order of the court in relation to the effects placed in his hands. 
1 Smith's Ch. Prac. 646. 

At the term of the court ensuing the dismissal of the chan-
cery suit ,or at a subsequent term, it would have been compe-
tent for Peterson, who, by the terms of the compromise, was 
entitled to the partnership effects placed in the hands of the
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receiver, to have applied to the court for a rule upon him to 
render his account; and after the account was adjusted and 
approved by the court, and the receiver ordered to pay the 
effects in his.hands into court, or to the party entitled to them, 
if he had failed to do so, he would have been subject to attach-
men1 as for contempt, and he and his securities liable to suit 
upon his bond. lb. 

But it is peculiarly the province of the Chancery Court ap-
pointing the receiver to adjust his account, because it is to that 
court that he must look for the allowance of such compensa-
tion for his services as he may be entitled to. 

The court below did not err in excluding the evidence offered 
by the plaintiff. 

It appears from the record entries, that after the issues were 
made up between the plaintiff and the defendants who pleaded, 
a judgment by default was entered against the defendant Sar-
gent, who failed to plead. That a jury was then empannelled 
who (the entry states) "were sworn in this case as required by 
law," and after hearing the evidence, etc., returned a verdict 
in favor of the "defendants." Then follows a judgment dis-
charging the three defendants, by name, who interposed the 
pleas, and for costs, but Sargent is not mentioned in the judg-
ment. 

The correct practice was to swear the jury to enquire into the 
truth of the breaches and assess the damages as to the party in 
default, as well as to try the issues and assess the damages as 
to the defendants, who pleaded to the action. Dig. ch. 127, sec. 
7; 1 Eng. 497; 4 ib. 358, 423. 

It was the duty of the plaintiff to see that this was done; and 
the record stating that the jury were sworn as required by law, 
the presumption is that they were so sworn. 

Three of the defendants having interposed pleas in bar of the 
whole actiOn, a finding in their favor necessarily enured to the 
benefit of the party in default; and he, as well as the others, 
was entitled to a judgment of discharge. He was in legal 
effect discharged, by the verdict and judgment. But the fail-
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ure of the judgment to discharge him, in terms, was not an 
error prejudicial to the plaintiff. If any one has the right to 
complain, it is the party who should have been formally dis-
charged, but was not. 

The judgment must be affirmed.


