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BrigrT vs. PENNYWIT.

It is clear that the Court of Chancery has the power to order the pur-
chaser under a decree of foreclosure, to be put into possession of the
premises, and to enforce the order by appropriate process, where the
person in possession does not claim to hold by title paramount to that
of the parties to the decree of foreclosure.

The purchaser under a decree of foreclosure shows a prima facie case for
order of possession, by introducing the decree, commissioner’s deed, and
showing that the person in possession of the premises came into the
possession after the filing of the bill, service of process, etc., and if he
holds title paramount, it is incumbent on him to show it.

If it be necessary to give mnotice to the adverse party to produce an
original deed before the copy from the record can be read in evidence
under the statute (Gould’s Dig. ch. 37, see. 27), proof that he had evaded
the notice and avoided the production of the original, will dispense with
actual service of the notice.

Appeal from Sebastian Circuit Court in Chancery.
Hon. Frrix I. Barson, Circuit Judge.

Duval and King, for the appellant.

Where one party wishes to avail himself of a written instru-
ment, in possession of his adversary, he must give notice to pro-
duce it.

1 Johnson’s R. 846 ; 12 John. 221 ; Thayer vs. Middlesex Mu-
tual Fire Ins. Co., 10 Pick. 326; Blood vs. Harrington, 8 ib.
552 ; Smith vs. Morrow, 7 Monroe, 239 ; Waring vs. Warren, 1
John. 340.

The appellee having signally failed to establish the material
fact that Bright held under the defendants as their lessee or
tenant or agent, judgment should have been given against him.
There can be no doubt but that the court erred, if we regard
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this as a motion for possession under the statute. But it may
be said that this was not the statutory motion for possession, but
a proceeding in chancery, to enforce the execution of a decree.

A decree in chancery can only bind parties and privies.
Young vs. Henderson, 4 Hayw. 189 ; McWhorter vs. Standifer,
2 Porter, 519; Brown vs. Wincoop, 2 Blackf. 230; Candy vs.
Bridgway, Halst. Dig. 176; Dale vs. Rosevelt, 1 Paige 35; 2
Danl. Chancery Practice, 1210.

Where a foreclosure of the equity of redemption and sale of
mortgaged premises is decreed, and the mortgagor or defend-
ant, or any one who has come into possession under him, refuses
to deliver up the possession on demand to the purchaser under
the decree, the court, on motion for that purpose, will order
possession to be delivered to the purchaser, and not drive him to
an action of ejectment. But in all cases where summary pro-
ceedings are allowed, to give the purchaser possession, the per-
sons against whom the orders are made were parties to the
original proceedings.

Fowler & Stillwell, for the appellee.

That the court had the power to make the order for posses-
sion against appellant, who was a purchaser pendente lite, or
mere intruder. Kershaw vs. Thompson, 2 Ala. R. 159; Dick-
ens Rep. 617; 1 Bro. R. 375; 1 Cox, 101; 3 Atk. 275; 15 Vesey
180; 1 Vesev 144; 1 Atk. 543; 3 Tenn. R. 29; 1 J. R. 44.

The appellant took the property subject to the claim of the
complainant in the bill and the decree to be made. 5 Pet Cond.
R. 574; 1 Story’s Eq. Jur.; 1 J. Ch. R. 576; 1 McCord’s R.
264 ; Sug. on Vend. 535; 8 Chio R. 209; 1 Barb. Ch. R. 75.

The lis pendens began with the filing of the bill and service
service of subpoena, Sug. on Vend. 335; 1 J. C. R. 576; 9
Paige R. 575.

Mr. Chief Justice Exerise delivered the opinion of the
Court.

On the 25th of February, 1857, the appellee, Philip Penny-
wit, presented a petition to the Judge of the Circuit Court of
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Sebastian county, sitting in chancery, in term time, alleging in
substance, as follows:

That, at the August term of said court, 1856, in a suit in
chancery therein pending, in which one Burton, internal im-
provement commissioner, etc., was complainant, and Charles
B. Johnson, Marshall Grimes, G. Adolphus Meyer and others
were defendants, a decree was rendered in favor of the com-
plainant, foreclosing a mortgage upon a tract of land, directing
a sale of the mortgaged premises for the payment of the debt,
etc., and appointing a commissioner to make the sale, etc.

That in pursuance of the decree, the commissioner sold the
land, on the 16th of February, 1857, and the appellee became
the purchaser, paid the purchase money, obtained the commis-
sioner’s deed, and on the 20th of the same month, the commis-
* sioner made his report of the sale to the court, which was ap-
proved and confirmed. That at the time of the filing of the
bill to foreclose, and at the time of rendering the decree, and
“from thence until the sale, Marshall Grimes, one of the mort-
gagors, and one of the defendants to the bill, was in possession
of the mortgaged premises, in person, or by tenants claiming
under him, ete. But that the said ‘Grimes, in order to harrass,
perplex and defraud appellee, had since the sale, delivered the
keys of a steam mill situated on the land to Ethelbert B. Bright,
(the appellant,) and put him into possession of the premises,
who had refused to surrender possession to appellee upon de-
mand, ete. Prayer for an order supplemental to the decree and
confirmation of the sale, directing the sheriff to put the appel-
lee into possession of the premises.

The appellant filed a response to the petition, stating, in
substance, that he was a stranger, and not a party to the pro-
. ceeding, etc., for foreclosure, etc. Admits that he was in pos-
session of the mortgaged premises, and avers that he had been
since the 5th of September, 1855, about twelve months prior to
the decree; and that he held such possession and claimed title
adversely to the title of the defendants therein.
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He denies that he then, or ever, held possession of the pre-
mises as the lessee, tenant or agent of the defendants in the
decree, or any, or either of them.

He also denies that Marshall Grimes ever delivered to him
the keys of the steam-mill, or the possession of the premises,
as alleged in the petition. Tnsists that he is entitled to the pos-
session of the premises, and prays to be discharged, etec.

The matter was heard wpon the petition, response and evi-
dence introduced, and the court made an order in favor of ap-
pellee for the possession of the premises, and that a writ of
Possession be issued, ete., as prayed.

From a bill of exceptions taken by the appellant, it appears
that upon the hearing the appellant read in evidence the decree
of foreclosure, and the deed cxcentd to him by the commis-
sioner who made the sale under the decree.

The appellee also proved that all of the defendants in the
decree were duly served with process, thirty days prior to the
August term, 1853, notifying them of the pendency of the suit
to foreclose, ete.

That before filing the petition, he had demanded of the
appellant possession of the premises, which was refused, ete.

The clerk then brought into court a book purporting to be
the record of deeds and mortgages for Sebastian county, from
which the appellee offered to read a deed purporting to have
been executed by the sheriff of the county to the appellant, for
the premises in question, ete., and in connection therewith
introdnced Solomon F. Clark, Esq., as a witness, who stated
that the original of said deed was not in the possession or
under the control of the appellee. That the appellant was in
the court-house on the previous day, and hearing witness say
he intended to serve mnotice on him to produce the deed, left
and that the notice was placed in the hands of the sheriff, who
returned it not served.

Appellee ‘also introduced John Carnall, as a witness, in_con-
nection with his offer to read in evidence the deed from the
record. book, who stated that two days previous he saw the
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original deed in a pocket-book belonging to Ben. T. Duval,
Esq., in the town of Greenwood.

Appellee also introduced Duval, who stated that the deed
was in the possession of John King, Marshall Grimes, or the
appellant; that King and Grimes had been in the court-house
on that morning, and the appellant on the day before. Upon
this showing, the court permitted the appellee to read in evi-
dence the deed from the record book, against the objection of
appellant, who insisted that it was irrelevant, and that the
showing was not sufficient, ete. The deed is copied in the bill
of exceptions.

The appellee introduced no other evidence, and the appellant
none.

In Kershaw vs. Thompson, 4 John. Ch. R. 613, Chancellor
Kext said: “It does not appear to consist with sound principle,
that the court, which has exclusive authority to foreclose the
equity of redemption of a mortgage, and can call all the par-
ties in interest before it, and decree a sale of the mortgaged
premises, should not be able even to put the purchaser into
possession against one of the parties to the suit, and who is
bound by the decree. * * * * If it was to be under-
stood that after a decree and sale of the mortgaged premises,
the mortgagor or other party to the suit, or perhaps those who
have been let into possession by the mortgagor, pendente lite,
could withhold the possession in defiance of the authority of
the court of chancery, and compel the purchaser to resort to a
court of law, T apprehend that the delay and expense, and in-
convenience of such a course of proceeding, would greatly im-
pair the value and diminish the results of sales under a decree.
# % % % ¥ A bill to foreclose the equity of redemption is a
suit concerning realty, and in rem, and the power that can
dispose of the fee must control the possession.”

Tn the case of Frelinghuysen vs. Colden, 4 Paige 206, the
Chancellor (WarworTe) said: “Where mortgaged premises
are sold under a decree of foreclosure, the purchaser is entitled
to the assistance of the court in obtaining the possession. as
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against parties to the suit, or those who have corme into posses-

sion under them subsequent to the filing of notice of the com-

mencement of the suit. But the court has no jurisdiction, in a
summary proceeding, to determine the rights of third persons

claiming title to the premises, who have received the possession

of the same by legal and adverse proceedings against a party

to the suit, under a claim of right which accrued previous to

the filing of the bill to foreclose.

And so it was held in Van Hook vs. Throckmorton, § Paige
83, that a purchaser under a decree of foreclosure is not entitled
to a writ of assistance to turn a person out of possession of the
mortgaged premises, although such person went into possession
pentente lite, unless he went into possession wnder or by the
permission of some one of the parties to the suit.

We think it clear from the above, and other adjudications,
that the court of chancery has the power to order the purchaser
under a decree of foreclosure to be put into possession of the
premises, and to enforce the order by appropriate process,
where the person in possession does mnot claim to hold by title
puraiuount to that of the parties to the decree of foreclosure.
2 Smith’s Ch. Pr. p. 214, and note; 1 Bland Ch. R. 363 ; Hoff.
Master C'h. 237; 2 Hen. & Munf. 8.

In this case, upon the application of the appellec for an order,
supplemental to the decree, for a writ of possession, a rule was
issued and served upon the appellant to show cause why the
order should not be made. In his response he admits that he
went into possession of the premises after the filing of the bill
to foreclose, but denies that he held under any of the parties
to the bill, and avers that he held possession and claimed the
premises by adverse title, etc.; but he does not set out his title
in the response; nor did he produce, or offer to produce, any
title upon the hearing, so as to enable the court to determine
whether the alleged title was of a character which could not
be the subject of adjudication in the sumimary proceeding be-
fore the court.

In Commonwealth vs. Ragsdale, 2 Hen. & Munf. 8, the court
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said the usual course had been, to make a rule upon the person
in possession, where he was not a party to the suit to foreclose,
“and unless he showed a paramount right in himself, to order
the property to be delivered, ete.

The appellee made a prima facie case for the order, by
introducing the decree of foreclosure, the commissioners’ deed
to him, and by showing that the appellant came into possession
of the premises after the filing of the bill to foreclose, the ser-
vice of the process, etc., and if the appellant held by title
paramount, it was incumbent upon him to show it.

The appellee, however, made an unnecessary attempt to
show that the appellant purchased the property at execution
sale, after the filing of the bill to foreclose, under judgments
recovered against parties to the bill subsequent to the mort-
gage, etc. The appellant objected to the reading of the she-
riff’s deed from the record book, ete.

On the showing made for the appellee (by his counsel) that
the original deed was “not within his power and control,” he
had the right to read the copy from the record, which appears
from the certificate attached to it, to have been duly acknowl-
edged and recorded. See Gould’s Dig., chap. 37, sec. 27.

If it was necessary for the appellee to give the appellant
notice to produce the original deed before he could read in evi-
dence the registered copy, as insisted by the counsel for appel-
lant, the testimony conduces to prove that the appellant evaded
the service of the notice, and avoided the production of the
original.

The decree of the court below must be affirmed.




