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Bouldin ad. of Paup. vs, The State [January

Bourpvin ap. oF Pavup vs. THE STATE.

Dixow ap. oF Trice v. Te STaTs,

The decisions in The State vs. Paup et al. 13 Ark. 129, and The State vs.
Pryor et al. Ib. 142, approved.

A bill to enjoin the collection of a judgment obtained by the State, on
the ground that the bond, on which the judgment was obtained, was exe-
cuted without consideration, is not a suit pending against the State
within the meaning of the 5th and 6th sections of oh. 166, Gould’s Dig.

Appeal from the Chancery Court of Pulaski County.

Hon. H. ¥. Fairchild, Chancellor.
Watkins & Gallagher, and Garland for appellants.
S. H. Hempstead, Solicitor General, for the appellee.

Mr. Chief Justice English delivered the opinion of the Court.

On the merits, the material facts in these cases are substan-
tially similar, and the question of law identically the same, as
in the cases of The State vs. Paup et al, 13 Ark. 129, and
the State vs. Pryor et al. ib. 142.

The Solicitor General insists that the bills should have been
dismissed on the motion of the State, under the act of the 15th
January, 1857, (Gould’s Dig. ch. 166, secs. 5, 6) ; but we are
of the opinion, as held by the Chancellor, that these cases do
not fall within the purview of that act.

Paup and Trigg had been sued by the State, upon bonds exe-
cuted by them to her, and judgments obtained by default. These
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bills were filed to enjoin the collection of the judgments, on the
ground that the bonds were executed without consideration,
and the bills were pending when the above act was passed.
The obligors had the right to elect whether they would inter-
pose this defence in the law Court or in chancery, (1 Eng. 317),
and having elected to resort to the latter tribunal to set up the
defence, the bills before us were filed for that purpose. The
object of the bills was not to enforce any claim or demand
against the State, but to interpose an equitable defence to
claims prosecuted by the State against the complainants, and
hence the bills, we think, were not suits pending against the
State within the meaning of the act. The bills were filed be-
fore the passage of the act of 19th January. 1855, (Gould’s Dig.
ch. 166, sec. 4.)

The decrees inust be reversed, and the decrees entered here, and

certified to the Court below, in accordance with the prayers of
the bills.

Absent, Mr. Justice Rector.




