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SWINNEY vs, JOIINSON,

A writ or process in a civil suit Joes not, of itself, autliorize the officer to
execute it on Sunday, or on the 4th of July; and if executed on either
of those days, the return of the officer must show that the affidavit by
the statute {Thg. ch. 173, sec. 5, 6, 7.) was made and delivered to him;
otherwise, his return shiows no authority for the execution of any process
upon the .defendant.

Lrrov Lo the Civcutt Cowrt of Yell county.
The Hon. Jolhm JJ Clendenin, Cirenit Judge, presiding.
Jordan for the plaintiff, “

Mr. Justice Scort delivered the opinion of the Court.

This was an action of trespass, vi. et armis, against three per-
sons, npon two of whom the writ of summons was regulavly
served ; and as to the third, who is the plaintiff i error, the
sheritf retwrned—"T exceuted the within at the county of Scott,
on the 4th day of July, 1855, by del ivering to the within named
James M. Swinney a copy of the within.”  Tle two appearcd
to the avtion and filed pleas to the merits, whercupon the plain-
tiff below entercd a nol pros. as to them, and took judgment by
default as to the plaintiff in error, who failed to appear—upon
thus, damages were assessed by the verdiet of a vy, and final
judgment rendered aceordingly.  Swinney, in the mean time, at
the same term, moving the Clonrt to arvest and sct aside, and
hold for nought the judgment aforesaid. 1st. Because he had
never been served with process.  2d. Beeause the notice of the
pendency of the action was served upon him on the 4th Jav of
July, 1855, without any affidavit stating that he was about to
leave the country, having been first made and delivered to the
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officer charged with the exeeution of the writ of summons, by
the plaintiff or any other person for him: which motion the
Court overrnled, and Swinney bronght erron.

It is enacted by the statute (eh. 175, see’s 5, 6, 7, Dig. p.
1004, that: “no person shall. on Svnday, or on the 4th day of
July, serve or exeeute any writ of process, warrant or order, ex-
cept . ernninal eases, for heeach of the prace, or when the de-
fendant is ahont to leave the country.”  That “the serviece of ev-
ery writ, process, warrant, or order, on saud days, shall be void,
and the person serving or executing the spe shall e liable to
the suit of the party agorieved as if he had done the same with-
ont any writ, process, warrant or order.”

And “that 1f the plaintiff n any writ, process, warrant or

order in any ervil smt, or some other person for him, shall malke
and deliver to the officer charged with the exeention of sueh
writ, process, warrant or order, an affidavit that sneh defendant
is about, to leave the connty, sueli officer may serve and exceute
every sneh writ, proeess, warrant, or ovder, on Sunday, or on
the 4th day of July.”

By the inevitable operation of these several provisions of onr

npon the sheriff to exeente it on the 4th day of July. as he seems
to have attempted to do.  For him fo have had such aunthority,
1t was needful that he =hould have not only had the writ, but
also, m connection therewith, the affidavit prescribed by the
statute.

His retnrn shows no sueh aftidavit, either by any reference tn
it. or by making it. otherwise, a part of the return of his official
doings.  ITis anthority, then, for exeenting the process on the
+th day of Tuly in no way appears. If Lis authority had ap-
peaved, the law wonld have indulged the ordinary presumption
in favor of his official doings.  As it is, there is no foundation
upon which to hase any sneh presumption.

Owr statute, in the several provisiong ahove eited, not only
prohibits the scrviee without the pre-vequisite of the affidavit,
tmt deelaves that any snch attempted serviee shall be void, and

the officer liable eiviliter. as if e had no process at all in his
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lunds,  The design was to give the eitizen ahsolute mmunity
from disquietude, hoth ou the christian, and npon the political
sabbath, trom the execution of eivil process upon him, unless in
the expressly excepted case. And to this end the statite with-
holds authority from the effica ander the process, until the af
fidavit shall have bren first made and delivered to him in con-
nection with it.  In such ease, although the writ is the forn, the
affidavit in councetion therewith it, iu effeet, the substanee and
life of the anthority to be exerted throngh the instrumentality of
the act.

In an ordinary case, the writ shows the authority of the offi-
cer, and his return “how. and in what manucr, he exccuted the
same,” (Dig. 799 sec. 21, ch. 126,) bnt in sueh a ease as this,
wnder the operation of our statnte, the veturn mmnst go further
and be in aid of the writ, or no aunthority to cxecute the process
upon these prohibited days will appear in the record.

Upon the face of this record, under the operation of the stat-
ute, there was no service upon the plaintiff in eivors  The Jude-
ment against him by defanlt was, theiefore ervoncous, and the
Court below, npon Lis motion, onght to have arrested and held
it for naught.

For this error the judgment will he reversed, and the causc
remanded, and the plamtiff in error held to answer to the de-
claration of the plaintiff below, as if he had been regularly
served with process of summons, under the established rnle in
such cases.
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