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ARMSTEAD VS. BROOKE, 

To the plea of the statute of hmitations, in an action upon a bond or sealed 
instrument* the plaintiff replied a part payment. and it appeared that he 
lieM several undisputed claims at"ainst the defendant: Held, that the 
plaintiff, in support of the issue on his part, must prove not only a part 
payment by the defendant of the bond, but an appropriation of that part 
payment:, hr HIP defendant, to that particular debt 

The doctrines of the cases of Alston vs, State Bank, 4 Eng:- 462 ; State 
Bank vs, Woody et al: 5 Ib: 642: Woods vs: Wylds 6 lb, 758; Brown vs. 
Ibutehin ,s, 14 Ark: 85, as to limitation and part payment, should be 
re erarded as settled: 

If a debtor makes a payment, generally, to his creditor, who holds two 
or more undisputed claims against him, without exerting, at the time, 

gonorql rigbt of appropriating the payment to any particular debt, 
the right of appiopriation would pass from the debtor to the creditor; 
and he might apply the payment to either demand—even to one then 
barred by the statute of limitations: but if he apply it to a debt due 
by bond, then barred by the statute, the appropriation by the creditor 
would not have the effect of reviving the residue of the debt, 

An instruction which assumes as proved a fact required to be found by the 
jury, iQ erroneous So, algn if by the use of broad and unqualified terms 
it is calculated to mislead the jury, although in a restricted and quali-
fied sense it contained the law applicable to the point: 

The plaintiff read in evidence, to sustain the issue on his part, two letters, 
proved to be in the handwriting of the defendant, but addressed to no one,
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and containing matters in which there was a reasonable ground to infer 
that they related to the suhject matter of litigation Held, that 'as the 
letters were produced by he plaintiff and no suspicion was thrown upon 
his possession of them, the Court decided correctly in permitting them to 
he read to the jury for what they might think they we're worth. 

Timor to the Orcuit Court of Seba-stain county: 

The Hort Felix J. Batson, Circuit Judge, 

Fowler k Stillwell for the plaintiff. 

Mr. Justice Scorrr delivered the opinion of the Court. 
The writ was issued in the year 1854, upon a declaration in 

debt containing. a count upon a promissory note, payalide 
June, 1853: another count	a bond pitiable in the year 
1843; another, for work and labor, and for money lent, money 
paid, frioney had mid received, mid money due on account stat-
ed. The cause was tried by a jury, and there were a verdict 
and judgment for the plaintiff below upon several issues of 
fact formed upon the pleadings, which were voluminous, But, 
as the whole controversy hi this ease arose upon the issues upon 
the statute of limitations pleaded to the second count, it will be 
necessary to notice only the pleading, evidence and instruc-
tions as to that count. 

To the ulea of five years to this count the plaintiff specially 
replied, that within five years, the defendant paid him $200 in 
part payment of the bond In that count mentioned. The bill 
of exceptions shows, hy the deposition of Calvert, that besides 
the promissory note and the bond, there was au account stated 
between the plaintiff and defendant below, in the fall of the 
year 1853, relating to their dealings in cattle, mules, ctc,, and 
about the SIMI of $450 found to be due from the latter to the 
former, with winch statement of accoimt both parties seemed 
to he satisfied Thus the plaintiff held three different claims 
against the defendant, besides an open acemmt of one Calvert 
not sued for, which it seems the plaintiff also held against de-
fendant. Tinder such circumstances, Ile undertook by his spe-
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cial replication, to prove not only a part payment by the defen-
dant of the bond, but an appropriation of that part payment 
by him (the defendant) to that particular debt. Nothing short 
of that could sustain the special replication; beeaUse the bur-
then of proving part payment, as well as that it was appro-
priated by the debtor, is upon the party settin g it up. (See Al-
ston vs. State Bank, 4 Eng. H. p, 462, where this principle is 
laid down upon authority, and where by misprint, the word 
"creditor" appears where "debtor" should have been inserted.) 
To revive a debt, due by simple contract, by ekpress new pro-
mise, not only is it necessary that these should he such promise, 
but it is also requisite that that promise shall be in writing. So 
to revive such a debt by a promise to be implied from a part 
payment of that debt, it is equally as essential that the appro-
priation of that part payment to that debt by the debtor shall 
be shown—the appropriation in the latter mode of revival 
standing in the place of the writing in the former mode. The 
promise, that can have the legal effect to revive the debt in flit 
one ease, must be a written promise: while the payment, to have 
the q atno effect in the other ease, must he an appropriated pay-
ment 1m the part cif thP dehtor ( See State Bank vs. Wooddy 
et al., 5 Eng 642.) 

The proof of the part payment., and the appropriation are 
different matters. On a simple contract debt due by 'promissory 
note, for instance, where there is no rebutting testimony, an en-
dorsement of part payment upon it made : by the payee or 
holder accompanied hy evidence, aliimde. that such endorse-
ment was made hetore the -note was barred, and thus at a time 
when it was against the interest of the party to make it, would 
of itself be prima facie evidence not only of the part payment, 
but of its' appropriation by the debtor. ( State Bank vs. WOod-
dy et al., 5 Eng. R. 642. Woods vs. Wylds, 6 Eng. R. 758. 
Brown vs. Hutchings, 14 Ark. 85.) But such a prima facie 
ease 'would not be made, unde'T 'the same eireurnStances, by 
like prnof as to such an endorsement Upon a "bond or any oth-
er : sealed instrument," because as to such specialty debts, the 
statute provides that no such endorsethent "shall be deemed a
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sufficient proof of such payment, so as to take the case out of 
the operation ot this aet." (Dig. cli. 99, see. 33 p, 701. ) 

, Nor would such 'a prima facie case be made by an t!//dOrS1_'- 
ment of the payee or holder of a ptoillissorl• note, if made af-
ter the bar had attached, beearise, then it would he to his inter-
est to make: the endorsement. If part payinent, then, be made 
on such simple contract debt after the bar has attached, proof 
both of the payment and its appropriation by the debtor has to 
be made otherwise than by an endorsement -upon the instrument 
by the holder ; or it has to be done, as to a bond or any other 

In either case—that is, af a simple contract, after the bar has 
: attached, in order to make any such payment have the effect to 
take the ease out of the operation of the statute, 

In either case—that it, of a simple contract, after the bar has 
attached, or of a bond, whether before or after—if it should be 
proven that the debtor made a voluntary payment generally, 
and did not at that time, in express terms, exert his general 
right of appropriation, and the creditor, at that time, held two 
or more undisputed claims against him, the general right ot ap-
propriation would pass from the debtor to the creditor, and the 
latter, in virtue of that right, would be authorized to apply the 
payment to either, of his demands, and this although one of 
them might be barred by the statute. But although he could 
rightfully : do this, that would not revive the balance that might 
remain of the barred debt for want of an appropriation of tilt-
payment to that debt by the debtor. In such ease the appro-
piration would have been made by the creditor and not by the 
debtor. 

If, however, the creditor had held but one debt against the - 
debtor, or had held one that was admitted, and other claims 
that were disputed and not admitted as debts, and there were 
no circumstances attending the payment to repel the presump-
tion, then a jury would be authorized to infer that the debtor 
did appiopriate the payment to the single debt in the one case, 
or to the undisputed one in the other. These doctrines, having 
been frequently recognized and applied by the Court, may be 
well regarded as settled.
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The evidence in this case, in connection with other establish-
ed facts, conduces to show that, at the time supposed the pay-
ment was made, the creditor held several undisputed debts 
against the debtor, and also a claim founded on an account in 
favor of one Calvert, which was disputed: and that nnder these 
circumstances the debtor wrnto tn fh p creditor as follows: "As 
it would seem that you intend getting all that you can out of 
me, I will thank you to credit me by your board, upon some of 
the claims held by you. with one exception—an account of 
Mr, Calvert—that, I think, he is as well able to pay as myself." 
And that after the receipt of the debtor's letter, the creditor en-
dorsed upon the hop d dofit, that was -barred by the statute, (and 
which was one of the debts hold hy him credit for board for 
himself and wife, with interest thereon to the amoimt of $222.- 
37, 

TTpon this state of case the Gourt below instructed the jury 
upon this point as follows, to wit: 

"let. That if the jury believe from the evidence that the 
writing obligatory in the qeeond count of the plaintiff's decla-
ration mentioned, was held by the plaintiff at the time the let-
ter was written by the defendant, requesting the plaintiff to 
credit the amount of a board bill, owing from the plaintiff to 
him, on any of the claims the plaintiff held against him, except 
a particular debt specified in the letter, and that that letter was 
written within five years before the institution of his suit, and 
that the plaintiff a000rdingl:y erected to pass the credit for .the 
board bill on that writing obligatory, and that the said writing 
obligatory is not the one excepted, the proof is sufficient to sus-
tain the issue formed npon the special replication to the plea of 
the statute to the second count." 

d. That if the jury find from the evidence that the credit 
for board endorsed on the writing obligatory in the second 
count of the plaintiff's declaration mentioned, was authorized 
by the defendant within "five years next before the PrirlYrnelle"- 

incnt of this suit, they should find the issue formed upon the 
plaintiff's iephieatiori alleging a part payment within five years 
for the plaintiff."
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The former of these instructions, assuming as a fact that the 
letters in question were written by the defendant to the plain-
tiff, and that they related to the matters in controversy—of 
which the only evidence was the contents of the letters them-
selves, which, upon their face, were addressed to no one, (but 
no suspicion was thrown upon the plaintiff's possession of 
them,) and in their subject matter did not explicitly and neces-
sarily relate to these matters—and that the request therein con-
tained, to credit the board upon some of the claims, was equiva-
lent to a request to enter it upon any one of them, proceeds to 
lay down the legal proposition, that the election of the plaintiff 
to enter the credit upon the bond debt, under this request to en-
ter the credit upon some one of several debts in which was in-
cluded the bond debt, was legally equivalent to such a special 
appropriation of the part payment of the debtor himself to the 
bond debt, as would have the effect to take the balance of that 
debt out of the operation of the statute, 

Whether the appropriation to that debt was made by the de 
fenelant or not, was a question of fact for fl _re ,ury to deter-
mine. If he made it, the jury would have then been author-
ized to find a further fact. if there was no testimony to rebut 
the inference of such a fact, to -wit, that the defendant hail 
made such a new promise, as to the residue of the bond debt, 
as wotild take it out of the opel ation of the statute. If, on the 
contrary, the jury had found that the plaintiff, and not the de-
fendant, had made the appropriation of the payment to the bond 
lebt, then there was no found ation on which they could have 

found the further fact as to the new promise. Because the new 
promise is not intern ble from the plaintiff's appropriation, bat 
from the defendant's. Besides, in these respects, invading the 
province of the jury by undertaking to determine the matter of 
fact against the, defendant below, that he did exert the right 
of appropriation, and in the exercise of that right did fix the 
payment specially to the bond debt, the instructions also seem 
to confeund the legal distinction between the debtor's and the 
creditor's respective rights to make an appropriation of a pay-
ment. 

These respective rights of the debtor and creditor are dis-
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trnot and several. Those of the latter begin where those of 
the former end : and if neither party chooses to exert his right: 
then the law makes the appropriation according to fixed rules: 

In this case a cross demand for board, which the defendant 
held against the plaintiff, had to be first agreed botween plain-
tiff and defendant to be discounted as payment h-fori s it could 
be insisted upon as a technical payment: The proposition to 
this effect, that went oat from the defendant, had to lie accept-
ed by the plaintiff Along with that proposition was the fur-
ther regnest that, if acceded to, the teefinioal payment, thus ef-
fected by the transmution of the cross demand into payment, 
should lie applied upon "some of the claims held" by the plain-
tiff. other than a specified disputed one. 

If the defendant bad said nothino about this disputed claim. 
and had simply requested the credit to be entered upon "some 
of the dams held by the plaintiff—lie holding several—it 
would seem clear enough, as a matter of foot that fie did not ex-
ert his light of appropriation, and consequently as a matter of 
law, that that right passed over to the plaintiff, who, at his elec-
tion. would have been authorized to enter the credit npon the 
barred debt. although that could not have had the legal effect tee 
rev, ye tho defit, because the appropriation Alr ati his fikArTI, and fle ot 
the defendant's But leaving menticaled the disputed debt, and 
restricted the plaintiff's right of appropriation to thrit P,jellt, 
necessarily, under such circumstances, must be taken to have 
exerted the light of appi optietion before it passed from luin to 
the plaintiff, to an extent ecii responding with the restriction 
placed by him eepon what would have otherwise been the plain-
tiffs right, without restrictions, either than those imposed by tfic 
general low And the question, whether he did so to a greater 
extent, and if so, whether to the extent of appropriating the 
payment to the bond debt, would he one that was open to the 
inunity of the jury upon the evidence hefore them, and ought 
not to have been closed by the instauctions of the lloint: 

With regard to the second instruction, although ill a restrict-
ed and qualified sense, (that is, if the auth9rization was by 
means 1_,f a spemal appropriation of defendant to that debt,) it
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eontained the law applicable to the point, nevertheless, in the 
hoard and unqualified terms used, it is almost inevitable that 
the jun: would have been misled by it. The endorsement upon 
the bond really cut no figure further than it might indicate that 
the plaintiff had acceded to the proposition, to transmute the 
cross demand intoi a technical payment, and had elected to place 
it to the credit of the barred debt; and inasmuch as the defen-
dant hail prohibited its application as a payment, only, to the 
Calvert account, it was within the election of the plaintiff, as 
well applicable to eithei of the other debts held by the plaintiff 
against the defendant; and therefore, supposing the fact to be 
that the defendant did not specially appropriate the payment 
to any one of the other several debts, the plaintiff would IlL11:e 
been just as -hilly authorized to place the credit upon any one of 
them as upon any other. 

We think, therefore, that the Court erred in giving both ot 
these instructions. 

In tile cimli of Alston vs. The State Bank, 4 Eng. R. 462, it is 
laid down, that the burthen of proving both the payment and 
the appropriation is upon the party setting it up; and in the 
case of the State Bank vs. Woody et al., 5 Eng. R. 643, it is 
laid down that: "It is indispensible that either an aetual 
part payment of, and a pplopriation to the particular debt, by 
the party or hi his authority, be shown by the evidence; or else 
that such facts aml ciremostanees he proven as will alithoriie 
the inference of the part payment and appropriation by the 
party or his authority: 

It is therefore equally eollipetcnt I'm a party to inake a part 
payment, and its appropriatiim, by his agvnt duly autlioriz:ed 
to do both, that would talc the case out ot the statute, as to 
Make SInA pa yment and appropriation in proper person, and 
the imestion, in either vase, would be the same; that is, whether 
or not the party did_ in fact make such payment and appropria-
tion, whether done by himself or agent duly authorized in the 
preITOSPS:Tn either case if the payment was made in express 
tennis, or to he iitn_plied, as whine the creditor held but one debt, 
and there was no rebutting circumstances as to a promise to
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pay the residue, it would be sufficient to take the ease out of 
the statute. But in no case could the part payment have 
that effect if the appropriation, either express or implied. 
was not made by the debtor, and was in fact made by the cre-
ditor. 

With regard to the il aestioti as to the competency of the two 
letters allowed to be read in evidence, we thrulc that as they 
were produced by the plaintiff, and no suspicion was cast upon 
his possesion of them, and were proven to be , in the handwrit-
ing- of the defendant, and contained matters in which there was 
reasonable ground to infer that they related to the subject mat-
ter of litigation, the Court decided correctly in permitting 
them to be read to the jury, for what they might think them 
-Worth. 

For the error as to the instructions, the judgment will be re-
vel sed, and the cause remanded.


