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OF THE STATE OI' ARKANSAS,

Term. 183", Armistead vs. Brooka:,

AryvsTEAD vs. Brooxe.

To the plea of the statute of lumitations. 1n an action upon a hond or sealed
instrument, the plaintiff replied a part payment. and it appeared that he
held several wndisputed clauns against the defendant: Held, that the
plaintiff, in snuppert of the issue on his part, must prove not only a part
payment hy the defendant of the bond, but an appropriation of that part
payment, hv the defendant, to that particular debt

The doctrines of the cases of Alston vs. State Bank, 4 Eng-462; State
Bank vs. Wondy et al. 5 Ib. 642: Woods vs. Wylds 6 TIh. 758; Brown V8.
Hutchings, 14 Ark. 85, as to limitation and part payment, should be
recar ded as settled.

If n debtor males a pavment, generally, te his creditor, who holds two
or more undisputed claims nnmnst him. without exerting, at the time,
Nis general right of "ip]’l‘l‘nl‘"‘]ihnﬂ the payment to any partlcular debt,
the rlght of apploprlatmn would pass from the debtor to the creditor;
and he might apply the pavment to either demand—even to omne then
harred by the statute of limitations: but if he apply it to a debt due
by Lond. then barred by the statute, the appropriation by the creditor
woull not have the effect of reviving the residue of the debt,

An instruetion which assumes as proved a fact required to be found by the
jury, is erronenns So, also, if hy the use of broad and unqualified terms
it is calenlated to rmslead the jury, although in a restricted and quali-
fied sense 1t contained the law applicable to the point.

The plaintiff read in evidence, to sustain the issue on his part, two letters,
proved to be 1n the handwriting of the defendant, but addressed to no one,
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and containing matters in which there was a reasonable ground to infer
that they reluted to the subject matter of hitigntion: Held, that 'as the
letters were produced by he plaintiff and no suspicion was thrown upon
his possession of them. the Court decided covrectly i permitting them to
he read to the jury for what they might think they were worth.

Error to the Cirewrt Cowrt of Scbastuin eounty.
The Hon. Felix J. Batson, Civenit Judge.
Fowler & Stillwell for the plaintiff.

Mr. [Tustier Scorr delivered the opinion of the Court.

The writ was issued in the year 1854, upon a declaration in
debt eonfaining a connt npon a promissory note, pavable in
June, 1855 another connt upen a bond pavable in the vear
1843 ; another, for worlk and Iahor, and for monev lent, money
paid, monev had and received, and money dne on acconnt stat-
e, The canse was tried hy a jury, and there were a verdiet
and judgment for the plamtiff below npon several issues of
fact formed upon the pleadings, which were voluminons.  But,
as the whole comtroversy in this case arose wpon the issues upon
the statute of limitations pleaded to the seermd count, it will be
neeessary to notice onlv the pleading, evidence and instrue-
tions as to that connt.

To the nlea of five years to this connt the plamtiff specially
veplied, that swithin five years the defendant paid him $200 in
part paymeut of the hond i that eount mentioned. The hill
ot exeeptions shows, by the deposition of Clalvert, that besides
the promissory note and the hond, there was an aceount stated
between the plaintiff and defewdant below, in the fall of the
vear 1853, relating to their dealings in cattle, mules, ete,, and
ahout the snm of $450 found to be due from the latter to the
former, with which statement of account hoth parties seemed
to be satisfied. Thus the plaintiff held three different claims
against the defendant, besides an open account of one Calvert
not sued for, which it seems the plaintiff also held against Jdi-
fendant. Ulnder snch cirenmstances, Lie undertook by his spe-
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vial replication, to prove not only a part payment by the defen-
dant of the bond, but an appropriation of that part payment
by him (the defendant) to that particular debt. Nothing short
of that could sustain the special replication; because the bur-
then of proving part payment. as well as that it was appro-
priated by the debtor, is upon the party setting it up.  (See Al-
ston vs. State Bank, 4 Eng. R. p. 462, where this prineiple is
laid down upon authority, and where by misprint, the word
“creditor” appears where *“debtor” should have been inserted.)
To revive a debt, due by simple contract, by express new pro-
mise. not only is it necessary that these should be such promise,
but it iy also requisite that that promise shall be in writing. So
to revive such a debt by a promise to be implied from a part
paymnent of that debt, 1t 12 equally as essential that the appro-
priation of that part payment te that debt by the debtor shall
he shown—the appropriation in the latter mode of revival
standing in the place of the writing in the former mode.  The
promise, that ean have the legal effect to rovive the debt in the
one cug=, must be a written prownise: while the payment, to have
the same effect in the other ease, must be an appropriated pay-
nment on the part of the debtor  (Sec Staute Bank vs. Wonddy
et al., & Eng. 642.) ‘ .

The proof of the part puyment, and the appropriation are
different matters.  On a simple contract debt due by promissory
note, for instance, where there is no rebutting testimony, an en-
dorsement of part payvment unpon it made by the payec or
holder accompanied hy evidence, aliunde. that such endorse
ment was made before the note was barred, and thus at a time
when 1t was avainst the intercst of the pavty to malke it, would
of itself be prima facie evidenee not only of the part payment,
but of its appropriation by the debtor.  (State Bank vs. Wood-
dv et ul,, 5 Eng. R. 642. Woods vs. Wylds, 6 Eng. R. 758.
Erown vs. Hutchings, 14 Ark. 85.) Dut snch a prima facie
case would not be made, under the same ecivenmstances, hy
like proof as to snch an endorsement npon a ‘‘bond or any oth-
er sealed instrnment,” beeause as to snch specialty debts, the
statute provides that no such endorsement ‘“shall be deemed a
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sufficient proof of snch payment, so as to tale the case out of
the operation of this act.” (Dig. ch. 99, sec. 23 p. 701,

- Nor would snch a yrima facie ease b made by an endorsc-
ment of the payee vr holder of & promissory note, if made af-
ter the bar hai attached ; breanse, then it would he to his inter-
est to make the endorsement.  If part payment, then, be made
on such simple contract debt after the bar has attached, proot
both of the payment and its appropriation by the debtor has to
be made otherwise than by an endorsement npon the instiument
by the holder: or it has to be Jone, as to a hond or any other

In cither case—that is, af a simple contraet, after the har has
attached, in order to make any such payment have the effect to
take the case out of the operation of the statute.

In either case—that 1, of a simple contract, after the bar has
attached, or of a bond, whether before or after—if it shonld be
proven that the debtor made a voluntary payment generally,
and did not at that time, in express teims, exert his general
right of appropriation, and the creditor, at that time, held two
or more undisputed claims against him, the general right of ap-
propriation would pass from the debtor to the ereditor, and the
latter, in virtne of that right, would be anthorized to apply the
payment to either.of his demands, and this althowgh one of
them might be barred by the statute. But although he could
rightfully do this, that wonld not revive the balanee rhat might
remain of the barred debt for want of an appropriation of the
payment to that debt by the debtor. Tn such case the appro-
piration would have been made by the ereditor and not by the
debtor.,

If, however, the ereditor had held but one deht against the -
debtor, or had held one that was admitted, and other claims
that were disputed and not admitted as debts, and there were
no cirenmstances attending the payment to repel the presnmp-
tion, then a jury would be authorized to infer that the debtor
did appropriate the payment to the single debt in the one ease,
or to the undisputed one in the other. Thesge doctrines, having
been frequently recognized and applied by the Court, muy be
well regarded as settled. V
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The cvidence in this case, in connection with other establish-
od facts, condrees to show that, at the fime supposed the pay-
ment was made. the ereditor held several undisputed debts
aganst the debtor, and also a elaim founded on an account in
favor of one Calvert, which was disputed : and that nnder these
circumstanees the dehtor wrate ta the creditor as follows: HAs
it would seem that you intend getting all that you can out of
me, T will thank vou to credit me hy vonr board, npon some of
the elaims held by vou. with one exception—an  aceonnt of
Mr. Calvert—that. T thiuk, he is as well able to pay as myself.”
And that after the receipt of the debtor’s letter, the ereditor en-
dorsed upon the hond debt, that was harred by the statute, (and
which was onc of the debts hield by him,) a orcdlt for board for
himself and wife, with interest thereon to the amount of $222.-
a7

pon this state of case the Contt helow instructed the jury
upon this point as follows, fo wit:

“1at, That if the jury helieve from the evidence that the
writing ebligatory m the second connt of the plaintiff’s decla-
ration mentioned, was held by the plaintiff at the time the let-
ter was written by the defrndant, requesting the plantiff to
eredit the amount of a board bill, owing from the plaintiff to
him, on any of the elaims the plaintiff held against him, cxeept
a particular debt specified in the letter, and that that letter was
written within five vears before the institution of his snit, and
that ths plaintitf 141nm'r]1110‘]v erected to pass the eredit for the
board Bill an that writing obligatery, and that the said writing
abligatory is not the one excepted, the proof is suffieient to sus-
tuin the issue formed upon the special replication to the plea of
the statute to the second econnt.”

»2d. That if the jury find from the evidence that the credit
for board endorsed on the writing obligatory in  the second
mmt af the plaintiff’g dﬂﬁ]arﬁﬁﬂﬂ 11_1enfion9d was authorized
wnent ot thls su]t, thcy shouH fmd the issue formed npon tho
plaintiff’s 1eplication alleging a part payment within five years
for the plaintiff.”
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The former of these instructions, assuming as a fact that the
letters in question were written by the defendant to the plain-
tiff, and that they related to the matters in controversy—of
which the only evidence was the contents of the letters them-
selves, whieh, upon their face, were addresced to no one, (bhut
no suspicion was thrown uwpon the plaintiff’s possession  of
them,) and m their subject matter did not explicitly and neeces-
sarily relate to these matters—and that the request therein con-
tamed, to eredit the board upen some of the claims, was equiva-
lent to a request to enter it upen any one of them, proceeds to
lay down the legal proposition, that the election of the plaintiff
to enter the eredit upon the bond debt, nnder this request to en-
ter the ercdit wpon some one of several debts in which was in-
cluded the hond debt, was legally equivalent to such a special
appropriation of the part payment of the debtor himself to the
bond debt, as wonld have the effect to take the halance of that
debt out of the operation of the statute.

Whether the appropriation to that deht was made by the de
fendant or not, was a question of fact for the jury to deter-
mine,  If he made ir, the Jary wonld have then been author-
ized to find o turther fact, 1f there was no testimony to rebnt
the imference of <neh a fact, to wit, that the defendant had
made such a new promise, as to the residuc of the bond deht,
ag would take it out of the opeiation of the statute, If, ou the
contrary, the jury had fornd that the plaimtiff, and not the de-
fendant, had made the appropriation of the payment to the bond
debt, then there was no foundation on which they could have
found the further fact as to the new promise.  Because the new
promise 18 not inferable from the plaintiff’s appropriation, hat
from the defendant’s.  Besides, in these respects, mvading the
provinee of the jury by undertaking to determine the matter of
fact against the defendant below, that he did exert the  right
of appropriation, and in the exereise of that right did fix the
payment specially to the bond debt, the instruetions also scem
to confcund the legal distinetion between the debtor's and the
creditor’s respective rights to make an appropriation of a pay-
ment.

These: respective rights of the debtor and creditor are dis-
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tmet and several.  Those of the latter beein where those of
the former cnd: and 1t neither party chiooses to exert his right.
then the law males the appropriation according to fixed rules.

In this case a cross demand for beard, whieh the defendant
held against the plaintiff, had to be first agreed hetween plam-
£ amd defeudant to be discounted as payment h-fore it conld
he insisted npon as a techuieal payment.  The proposition to
this offect, that went ont from the defendant, had to he accept-
ed by the plamtiff ~ Alomg with that proposition was the fur-
ther reqnest that, it acceded fo. the teclmieal pavment. thus ef-
fected by the transmmtion of the eross demaund mte payment.
should be applied upou *“some of the claims held™ hy the plam-
tiff. other than a speeified disputed one.

If the defendant had said nothine abont this disputed claim.
and had simply vequested the eredit to be entered npon “some
of the olanns held by the plamtiff—he holding  svveral—it
wonld seem clear enongh, as a matter of fact that he did not ex-
ert his 1ight of apprapriation, and consequently as a matter ot
Iaw, that that vight passed over to the plaintiff, who, at his elee-
tion. would have heen anthorized to enter the credit npon the
harred debt. althengh that conld not have had the legal effeet to
rovive the debt, heeanse the appropriation wus his own, and not
the defendant’s  But luving mentioned the dispnted debf. and
restricted the plaintift's vight of appropriation to that extent, Lie
necessarily, nnder =nch cirenmstances, must he taken to have
exerted the vight of appmopriation hefore it pazsed from hin to
the plaintiff, to an extent corvesponding with the vestriction
placed by him upon what would have otherwise heen fhie plain-
titt's right, withont restrietions, other than those iinposed hy the
general low  And the question, whether he did <o to a gveater
extent, and if so, whether to the extent of amn'c-prmti;]p; the
payment to the hond debt, would be one that was open to the
inguiry of the jury npon the evidence heforve thein, and ought
not to have heen closed by the instinetions of the Clontt,

With regard to the second instruction, althongh in a vestriet-
ed and qualified sense, (that is, if the authgrization was by
means of a specinl appropriation of defendant to that debt,) it
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contained the law applieable to the point, nevertheless, in the
board and wnqualified terms wsed, it is almost inevitable that
the jnry wonld have heen misled by it. The endorsement npon
the bond rveally cut no fignre further than it might indieate that
the plaintiff had aceeded to the proposition, to transmute the
cross demand into a téelmieal payment, and Lad clected to lace
it to the eredit of the harred debt; and inasmuch as the Jdefen-
dant had probibited its application as a payment, onlv. fo the
Calvert acconnt, it was within the election of the plaintiff, us
well applieable to cither of the other debts held by the plaintiff
against the defendant: and therefore, suppusing the faet to he
that the defendant did not speerally appropriate the payment
fo any cne of the other several debts, the plaintiff wonld have
been just as tully authorized to place the oredit wpon any one of
them as npon any other,

We think, therefove. that the Convt erred in g1vin
these instruetions.

In the case of Alston ve. The State Bank, 4+ Eng. R. 462, it iz
Taid down, that the hurthen of proving hoth the payment and
the appropriation 1s wpon the party setting it up; and in the
case of the State Dank va. Woady et al., 5 Eng. R. 643, 1t 15
Imd down that: “Tt is indispensible that either  an aetnal
part payment of, and appropriation to the partienlar debt, hy
the party or Ly his anthority, he shown hy the evidence; or olse

v hoth ot

pal

that such facts and civeumstances he proven as will anthorize
the inference of the part piyment and appropriation by the
party or his autherity,

Tt 15 thevetore equally corpetent for a party to make a part
payment, and 1ts appropriation, by lis agent duly anthorized
to do bhath, that would take the ease ont of the statute, as to
make such pavment and approprintion m proper person, and
the question, in either case, wonlid he the zame ; that is, whetler
ov nof the party id in faet make snel) payment and appropria-
fron. whether done by himself or awent Julyv anthovized in the
prenvses. Tnoeither caze if the paviuent was made in express
ferms, or to he imnplied, as wheie the ereditor held but one deht,
and there was no rebutting eircumstances us to a promise to




wn
Lo
L)

OF LILE STATE OI' ARKANSAS,

Term, 1857. Armistead vs. Brooke.

pay the residue, it would be sufficient to tale the eage out of
the statnte. DBut in no casc conld the part payment have
that effect if the appropriation, either express or implied.
was not made by the debtor, and was in fact made by the ere-
dator,

With vegard to the question as to the eompeteney of the two
letters allowed to be read m evidenee, we think that as they
were produced by the plaintiff, and no suspicien was cast npon
his posscsion of them, and were proven to be in the handwrit-
g of the defeudant, and contained matters in which thore was
reasonuble ground to infer that they related to the subject mat-
tor ot litigation, the Court decided correctly in  permitting
thews to he vead to the jury, for what they mnight think them
worth.

For the crror as to the instrmetions, the judgment will be re-
versed, and the cause remanded,




