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Biscoe et al. vs. Royston et al.
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January
Biscor £r a1, vs. ROYSTON ET Al

E]
2 After the exccution of a deed of trust the grantor has no such interest in
2 the trust property as is the subject of sale under execution at law.
= (Pettit et al. vs. Johnson et al, 15 Ark 55. Cornish vs. Smith et al.
B adr., 17 Ib.)
2

The purchaser of dehts secured by a deed of trust, upon taking an assign-
ment thereof, becomes subrogated to the rights of the cestui gue trust
under the provisions of the deed of trust.

(Hannah ad, vs. Carrington
ad., 17 Ark.)

S. executed a deed of trust to R. upon all his property, consisting of a
plantation, negroes, stock, etc., to secure certain debts, the deed provided
that the grantor should remamn in possession, appropriating the crops,
after paying expenses, to the payment of the trust debts; and if they
were not paid in five years the trustee might sell; eight years after the
execution of the deed, other judgment creditors of S, whose debts were
due when the tiust deed was made, file their bill to enforce a fore-

closure, and a sale of the trust property; it appeared that the trust debts
had not been wholly paid, but that the trust property was more than
suificient to pay the balance: Decreed, that the property be sold, and

after payment of the balance of the trust debts, the proceeds be applied
to the payment of the compluinants’ judgments.

[

Appeal frome Cocut Cowl of I’[L‘Ilvlllétl’fud vounty ue Chancery.
The Hon. Surerrox Warsox, Chvenit Jndge.
Pike & Cnmmins, for the appellants.

A debtor in failing circumistances mav prefer one ereditor to
another; but if he conveys to such ereditor a

much larger
amount of property than is sufficient to sceure lns debt, post-

poning the appropriation of it to that pnrpose for an unreason-
ahle length of time, such conveyance hinders and delays his
other creditors, and is void as to them. Pennett vs. Union
Bank, 5 Hump. 612.

And though a eemvevance, valid in its ineeption, made for the
security of creditors, bnt becoming, by subsequent events, op-
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pressive and injuriouns to other ereditors, will not thereby be-
come 1nvalid; yet chancery will interfere to compel an imme-
diate execution of the trust; and after satisfying its purposes.
apply the surplus to the payment of other debts. Pope vs. Wil-
son, 7 Ala. 690.

The general doctrine on these subjeets is scttled beyond eavil
or dispute, :

It is an utter impossibility for a debtor to pnt s property, by
deed of trnst, in snch a condition that he ean remain in posses-
sion for years, receive the erops and rents, manage and culti-
vate the property, pay one or two preferred creditors at his
leisure, and mse as mueh of. the receipts for other purposes as
he likes, edneating his ehildren, and living in comfort, and at
the same preventing his other creditors from snbjecting his
property to payment of their elaams. Tt is an utter, sheer im-
possibility.  See Galt ve. Dibbrell, 10 Yerger 146. Ward vs.
Trotter, 3 Monr. 1 Byrd vs, Bradley, 2 B. Monr. 239. Lang
vs. Lee, 3 Rand. 410, Garland vs. Rives, 4 Tb. 282, Van Nest
vs. Yoe, 1 Sandf. Ch. R. 4. Mackie vs. Clairns, 5 Cowen 547.
5 T. R. 420. S Ala. Rep. 104 9 id, 305. 9 Sm. & Marsh.
594, 7 Humph. 179,

Curran & Gallagher for the appellees,

Mr, Chief Justice Exarisir delivered the opinion of the Court,

This was a hill to compel the foreclosure of a deed of trust,
ete., filed by Henry L. Biscoe and others, Trustecs of the Real
Estate Bank, under the deed of assignment, against Grandison
D. Roy<ton and Robert H. Seott and wife, Saral, in the Hemp.
stead Clirenit Court, ete. .

The hill waos filed 20th Decemher, 1851,

Tt sets out and exhilts a deed of trust exccuted by Seott and
wife to Royston as Trustee, hearing date 15th of May 1843,
containing, substantially, the following provisions:

In order to secure the payment of a bond made by Seott to
Gasqueftt, Parish & Co.. for $1.557. with ten per cent, interest:
and a hond to W. & J Gasquett & Co., for $6,256.43, same in-
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terest; both bouds braring even date with the deed of trust;
and due one day after date; Scott and wife conveyed to Roys-
ton as Trustee, certain tracts of land sitnated in Sevier eounty,
containing together 913 acres and 52-100 of an acre; twenty-
one slaves ; seven mules ; one Lorse, sixty head of eattle ; one hun
dred and fifty hogs; and all the plonghs, wagons, carts and axes,
hoes and all other tools and implements of husbandry and
planting upon the plantation of Scott, made np of the lands
aforesaid. upon the following trusts:

If the trust debts, or either of them, or any part thereof,
should remain unpaid at the expiration ot five years from the
date of the deed, Royston, at his own diseretion, or npon the re-
quest of either of the ereditors sceured by the deed, was empow-
ered to make public sale of the trust property, or such part there-
of as might be required for the pavment of the debts, expenses of
the trust, ete., and convey the same to the purchasers, ete.

Seott was to remain 1 possession of the lands, slaves, ete.,
and enltivate the plantation unt:l the expiration of the five
year allowed him for the payment of the debts, and after the
year 1843, to deliver up and turn over to Royston the annual
crops of cotton, corn and all other products arising from the
cultivation of the plantation, after deducting and retaining suecl
part thereof as might he necessary to furnish supplies for, and
pay the expenses of the place; and Royston was to sell the erops
so turned over to him, and apply the proceeds, less costs and
charges of sales, to the payment of the trust debts.

If Scott fuiled at any time to employ the slaves, ete., in the
cultivation of the lands, or turn over the crops as agreed in
good faith, Royston was empowered to take possession of the
trust property and make sale therveof for the pavment of the
debts, though the five years allowed by the deed for making
payment might not have expired. He was also empowered to
sell at any time, on request of Scott, if an advantageons sale
could be made, ete., for the purposes of the tinst, ete. If the
debts were paid by Seott without sale, Royston was to ve-con-
vey the property to him, ete.

The bill further alleges that one Thomas B. Haynie, the de-
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fendant Robert H. Scott, and one Leonard D. Seott, were
tointly and severally indebted to the Real Estate Danl, by wnit-
ing obligatory in the smn of $1,190, hearig interest at ten per
centf. fromn the 15th April, 1841, npen which the Trustees of the
tank abtained judgment in the Hempstead Clirenit Court, on
the 20th May, 1846, tfor the debt, intercst, cte.

Said Thomas B. Haynie, Rohert FL. Seott, and one Joseph H.
Shaw, were also indebted to the Bank by note due 17th Mareh,
1841, npon which the Trnstees obtained judgment, in the Hemp-
stead Clirenit Conrt, against Haynie and Seott, (Shaw having
died) on the 6th Maveh, 1849, for $426.87 debt, and $319.00
damagre, ete,

Upon the first judzment $69, and upon the second $1, had
becn made by execution of the property of Haynie. Repeated
excentions had been issued wpon hoth judgments and returned
no property found, and they remained unpaid, ete.  Transeripts
of the judegments, excentions and returns, are exhibited.

That on the 14th Oetober, 1841, Tleamic and Littlefield, snur-
viving partners of the fivtn of T. W. Reamis & ("o, obtained a
jndgment in the Hempstead Chrenit Court against defendant
Robert TL Seott, as prineipal, and Tsaac C. Perkins as his sceu-
rity in a forfeited delivery bond for $176.12 debt, ete.

On the 9th of Apil, 1842, John Sappington recovered a judg-
ment in the same Court against Seott as prineipal, and Abel B.
Clemments as security. ete., for' $701.80, debt, ete.

Tu September, 1846, a fi. fa. was issued nupon ecach of the last
named ndgments to the sheriff of Sevier eounty, under whieh
the snpposed equuty of redemption of Scott in all of the trust
property was levied npon, sold, and purchased by Royston
for a wmmmal sum, who obtained the sheriff’s deed thercfor.
vt

That vver sinee the exeention of the decd of trust, Seott had
been permitted to rewain in the possession, eontrol and rnijoy-
ment of the trust property ; cultivating the lands with the slaves,
cte, making erops, and nsing and dealing with all of said pro-
perty &z though it were his own. That Royston had made no
sale imder the provisions of the deed, though the five vears al-
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lowed by it for the paymeut of the debts had long since elapsed.
That large smns of moncy had been annually reeeived by him
from the proceeds of ‘erops made by Seott, amonnting to more
than enough to pay the trust debts, but complainants did not
know how he had applied it.  That he had permitted Seott to
retain and use lavge amonnts beyond the reservations providedd
for in the deod.

That the trust property was worth largely more than the
sniount of the debts secured hy the deed, and if the debts had
not been paid, a sale should have been made by Royston, loug
before the filing of the bill, to pay any balance due upon thein,

Complainants submit that after the execution of the trmst
deed no interest in the frust property veinained in Seott, which
was the subject of execution at law; that Royston acquired no
title by his purchase nnder the executions in favor of Beamis
& Co., and Sappington, yvet he had been paying off \thoir elaims
out of proceeds of the trust received by him.

That, notwithstanding said sale under executions and pii-
chase by Royston, the property in fact remained as before, be-
ing still as well understood between Royston and  Seott,
held by way of mortgage, and charged with said debts to ena-
ble Royston to colleet claims put in his hands as an attorney,
in preference to other creditors; and at the same time to allow
Scott to retain possession of the property; and after paying off
the favored debts 'and defrauding all his other creditors to se-
cure to himself the whole of the property. And complainants
expressly aver that 1t was distinetly understood between Roys-
ton and Scott that the Iatter still had the right of redemption
in said property, and should have the same reconveyed to him,
when the debts Leld by Royston were paid; of if it could be sold
in the mean time, the surplus of proceeds, after paying the
debts, should go to Seott. . ’

That Scott, well nnderstanding himself to be the owner of the
property, had lately advertised 1t for sale; but had tannted com-
plainants by informing them that they could not reach his pro-
perty ; and that nnless they would take in full payment ot their
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debts some worthless lands that once belonged to ITaynie, it
wonld be a bad ease.

That Scott had produced annnally, since the year 1843, upon
the trust plantation, ot least 100 hales of cotton and 2,000
hushels of corn; and had, or <honld have paid over to Royston
every year, an average sim of $3,000,  That, in fact, the trmst
debts had bren paid off, and the deed of trust, and the sheriff's
deed were lield by Royston for thespnrpose of shiclding  the
property against other ereditors, and espeeially complamants,
That Scott refused to pay auy part of eomplamants’ judement,
and relied for protection om the trust and cheriff's deeds as ren-
dering him law-proof.  That Royston had known of the exis-
trnee of complainants’ judements since they were tendered:
vet he had neglected to make sale wnder the trust deed, and
holding the deed as a shield between complainants and Seott,
continned to receive from the latter such portion of the pro-
cecds of the erops as he chose to pay him, apprapriating them
as he pleased and payving therewith claims not  cembraced
m the timst deed, ete,  Ceomplainants insist that by placing
exeentions in the hands of the sheriff, ete., they had aequii-
ed n prior lien upon the property, and a right to have their
claims satisfied out of it in preference to all other ereditors ex-
cept those provided for in the trust deed, ete.

That the trust ereditors and Beamis & Clo. and Sappington
were non-residents, and Royvston wuas the attorney of all  of
them

That, as far as eomplainants knew, Scott had no property
but what was covered by the deed of trust.  That he embrae-
ed iz entire preperty in the deed for the purpose of securing
meferied creditors, some of whomn were named therein, and

others not, and to secure himself the smplns after paving sneh

debrs: and so complainants aver that the decd was fraudnlent
anid void in its ineeption,

Lhe complamants propounded to the defendants thirty-six
special interrogatorvies: the 15th, 16th, 17 and 1S8th of which
were az follows:

“15. What amonnts of corn, eotton and all other products
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have been roised and nade on said plantation in each vear
since the year 18437 State particulitly and exactly the mmounts
of each gathered in each vear, and the value of cach at the
vropcr market, at the time when it wus, or could lave been
sent to market.

*16 What amounts have been annually, and each particu-
lar year since 1843, rcceived and dedueted ont of said crops by
the snid Robert H. Scott, and to what particular purpeses have
the same bern applicd 7 Set forth the whole particalarly, vear
by vear, and item bv item.

“17. What quantity or amount of cotton, corn and other pro-
duets has been annnally turned over and delivered to said Tioy-
ston, smee 1543, and whut amount of money in each year?
State the whole particularly, year by year, and item by item.

18. How much money has been obtained in each year, or real-
ized by said Raoyston from the prodnes so turned over to him?
Where Jdid he sell it in each vear, and to whom, and when were
the proceeds in Lhand?  State the same particularly, vear by
year, 1tem by item, and shipment by shipment, and exhibit the
aceount of sales of all cotton sold ™

Other questions related to the appropriation of moneys re-
ceived by Royston, the amount paid, and the amount due npon
the trust debts, the value of the trust property, ete.

The complainants ask that the bill may be considered as fil-
ed on hehalf, not onlv of themselves, but for the benefit of any
others of Scott’s ereditors, who might stand in such attitude as
to entitle them to cowmne in thereunder; and pray that by deecree,
Royston, as trustee in the trust deed, or a commnussioner m his
stead, might be compelled to sell the trust property, and out of
the proceeds of sale pay first any balance that might be due on
the trust debts, and then the Jdebts of complainants, and of any
other ereditor entitled to share with them. That Rovston might
be compelled to retund, and apply to the payment of the trost
debs all moneys received by him from the proeceds of the trust
property, and apphed by him to the payment ot debts not se-
cured by the deed before resorting to the proceeds of the sale
of the property, under the decree, ete.; and for general relief.
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Seott and wife filed a joint. and Royston a separate, answer
to the bill. .

Scott and wife answer snhstantially as follows:

Gasquett, Parish & Co., and W. & J, Gasqiett & Co., recov-
ered judgments in the Hempstead Civeuit Clourt against Seott
on debts wpon which he had become the security of his son,
cte.  Exeentions were issned against him, his property was le-
vied upon, and he was about to be sold ont at a saerifice, and
utterly ruined.  In order to obtain time wpon the debts, and to
seenre their nltimate pavment, he made the honds recited in the
deed, and he and his wife executgd and delivered to Royston,
the attorncy of the plaintiffs in the executions, the deed of trust
cxhibited with the bill.

They admit that the ecomplainants recovered the judgnents
acainst respondent Seoft and others, and issued executions
thereon, ete.. ete.. as alleged in the bill: but aver that Hawnice
was the prineipnl, and Secott merely a seenrity in the debts

Admit alse, that Beamis & (o, and Sappington obtained
jndoments, and issned cxecutions thereon against Scott as al-
leged s and that, on the 10th October, 1846, Royston purchased
under these executions, all the title and interest of Scott in the
whale of the trust property.

Admit that Seott had been permitted to remain in posscssion
and control and managec the trust property cver sinece the exe-
ention of the trust deed; bnt deny that he nzed and eontrelled
1t ag his own; on the eontrary, they aver that he held it wnder
and sihjeet to the dircetion of Royston,

Admit that Scott had recently advertised the property for
sale, but state that he did it at the request, and as he agent of
Rovston, and not upon the nnderstanding that it helonged to
Seott as alleged in the ll. He had not offered to usc or sell
any of the property, or the prodnets thereof, withont the eon-
sent and approbation of Royaton; after 1f was purehased hy
him under the execntions, Seott had not considered that he had
any interest in, or control over, the property, other than what
he derived from the permission, and by the sufferance of Roy-
ston.
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Respondents deny that all the property owned by Seott was
ineluded in the trust deed, as alleged in the bill; on the cantra-
ry, they state that af the time the deed was executed, Scott was
the owner of S00 acres of land sitnated in Hempstead county,
which was not embraced in the deed ; and which, long after the
deed was made, was sold under an execution m favor of tho
State Bank, and purchased hy Royston That afterwards,
Jannary, 18531 Royston, of his own accord, and as a volnntal\
kindness te Scott, sold the land, and appropriated the procceds
to the payment of two judgments in favor of Beawis & Clo.
and Sappington, against Scott, which, by agreement with Roy-
ston they reecived in full satisfaction thereof. That it was in
this 1panuct that Rovston paid off these judgments, and not out
of the proceeds of the trust property as supposed by the mll.

That, about the 1st of May, 1849, Royston, without the know-
ledge of respondents, purchased of Gasquett, Parish & Co. and
W. & I, Gasquett & Co., the debts scenred by the deed of trust,
and toolk an assignment thercof.  And respondents submit that
he, having purchiased the interest of Seott in the trust property
under the execntions, and afterwards paid off and took an as-
sigmment of the trust dehts, therehy hecame the absolute owner
of the property, as they are advised Notwithstanding which,
Royston. on the 3d of May, 1851, voluntarily, and without ol-
higatim or previous agreement so to do, executed anid delivered
to Scott an instriment of writing by wlich, stating the balanee
due mpon the trust debts to be ‘E,',biO 31, he fmwod that if
Scott should well and truly pay said sum with interest, from
that date at the rate of eight per cent. per annnw, without Titi-
gation, hinderance or deluy, he wonld relinquish to him all Lis
right, title and interest m and to the trust property; provided
Seott would also pay two notes which were in the hands of
Rayston for collection, in favor of Smith, Hubbaid & Co., onc
for $330.27, and the other for $149.34, ete.. ete.

Respondents further state that Seott had proenred from Hay-
nie a conveyvance for some lands, which the eomplaimants had
onee propozed to take from Haynie in full payment of the debts
npon which Seott was his security, but had afterwards declined.
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That the lands were not worthless, as alleged 1n the ill, but
really of more value than the debts; and that Seott had offered
them to complainants in payment thereot, representing liis ina-
bility to pay atherwige, hut nof tanntingly as alleged, ete.
That ever sinee the exerution of the deod of frust, Seott had
waorked and used the trust property for the purpose of liquidat-
mg the timst debts: and fn supplving and keeping up the plan-
tation. He had made eorn only for consnmption, and none to
sell; and sometimes he had to prrchase corn to supply the
place, with the proceeds of the catton.  The only prodnee rais-
ed on the plantatiop for sale had heen cotton: which twas al-
ways sent to market as soon as it could be got 1eady.  The
erops raised in the years 1843, and 1844 were light, and amount-
‘ed to very little more, if any. than was required to defrav the
necessary expenses of the plantation.  The erops of 1845, after
defraying expenses, paid $1.000 on the trust dehte, which swas
applied 9t August, 18346, The crop of 1846 pmd $2,075.85
July 24th. 1847, The evop of 1847 paid $1.920.28, TJune 23d
1548, The crop of 1848 paid $996.29, Tune 8th, 1849, The
crop of 1849 pad $856.91, June 6th, 1850.  Out of the erop of,
1850 a payment of $984.14 was wade 3d May, 1851, No pay-
ments had been made on the trust debts other than the above
Walker & Cheatham held a debt against Seott, in payment
of which thev offered to take cotton at 1214 cents per pound.
when it was not selling for more than ten cents s and the offer
being liberal, Scott, with the assent of Royston, let themn have
about seven bales—this was in 1849 or 1850. With the like
consent of Rovston, Sentt sold 20 bales of the crop of 1850,
to one Black in payment of a debt inenrred for supplies for the
plantation, clothing for the negroes, overseer's wages, ete.
That with the exceptions aforesaid, the proceeds of the sales
of all the cotton produced on the plantation sinee the execution
of the trust deed. had been applied to the payment of the trust
debts except what had heen appropriated for expenses of the
place, and the payment of a few small debts inenrred by Seott
for the support of his family, and the education of Lis ehildren.
As all Lis productive property was ineluded in said deed ; and
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as his onlv means for making any thing was by raising cotton,
1t was ahsolntely necessary for him to use a portioa of the pro-
ceeds of the erops for the support of his family, and the eduea-
tion of his children; but he had been very economieal, and the
amounts so applied were 1nconsiderable.

None of the trust property had been sold; none of the slaves
hal died, but nine children had been born, and the cattle hail
also increased, ote., since the excention of the trust deed.  The
respondents value the whole of the propeity at the aggregate
sim of $18,975,00, -

They pesitively deny that the deed was exeeuted, or was, or

had heen held by Royston, tor the purpose of hindering, delay-
mg ov def]'mthnﬂ the creditors of Scott, or for the purpose of
enalling Roystan to collect claims in his hands as an attorney,
othier than the fivst Jebts, in preference to other ereditors, ete..

as allewed in the bill.  They aver that wo nortion of the pro-
eecds of the trast property had been appuca to the pavment of
debts m the hands of Royston for eollection, except the trost
debts, s that there was 1o agrecient or nnderstanding that
snch proceeds shonld be so apphed, exeept as to the debts dne
to Sinith, Hubbard & Co., mentioned in the mstrament above
refeiied to.

That Secott owed it very few debts except those held by
Rovston, and those due to (4’»1ul»1dinant5, and none of his other
ereditors were pressing him.  And although he was Dut the
secnrity of Haymie upon the debts due to 110n1p]‘11113nt< he had
never ntfcmptﬂd to avold paying them, and <till mtended to
pay them as soon as he possibly eould.

Tf Rovston had pressed a sale nnder the exeentions mn favor
of the ereditors provided for in the trust deed, the whnle nf
Seott's property. owing to the hardness of the times, would not
have <ol for half enough to pav the debts; and he, in advanced
life, wonld have heen deprived of all means of paying any ot
his other debts; whereas, by the course adopted, and the indul-
oence of Royston, he hoped to be able to pay all his debts n-
cluding those due to complamants. Sinee the execution of the
deed of trast. he had not only heen as economieal as possible.
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but in many instanecs had denied Inmself and family of the ne-
cessaries and comtorts of Jite; and had managed the trast pro-
prrty to the best advantage, and made cvery effort in Lis power
te pay hLis debts.

That, when he settled with Rovston on the 5d Mav. 1851,
there was 1eally dne wpon the frust debts, $6,441.03, Lot 1

consideration of lis misfortunes, Rovston dedneted $630.72,
and requirved him to pay but the snm of $5,810 31, us hefor
stated, to obtain a velease of the trist property, efe.

The answer wasg filed May 18th, 1852,

The answer of Royston is substantially the same as that of
Scott and wife.  As to the amonnt of the several erops produced
by Scott after the execution of the trust deed. tho dl:pr»sltmn
made theicof, the snms paid wpon the trust debts, ofe., he v
fors to, and endorses the trath of their answer,

The 1‘:’,n1]‘»]ai11f|11f§ filed exeoptions to hoth answers, ol the
nrmmd\ that the answer of hmtt and wife to the 15th, 16th,
1 4ﬂl:an«1 18th mterragatories prupuumlml to the defendants by
the Inll, were loose, vague, uncertain and msutficient:; and that
Royston had wiade uo other answer thereto than Iy referring
to the answer of Scott and wife, ete. The Court overraled the
cxeaptions, aud eomplainauts excepted to the decision of the
Comrt.

C OlllplﬂllldllfS filed ve ]»]wel‘rh’m: ta the auswers, aud the canse
was finally heard npon all and exhibits; answers and exhihits,
and roplications ; and the Court dismissed the bill for want of
ety

Complainants appealod,

Passing over the question as to the sufficieney of the 1o apoL-
ses made by the defendants to the interrogatories copied above,
we think the compluinants were entitled, npon the admissions
made by the answers, to velief, and that the Clonrt errod in Jis-
missing the il for want of equity.

After the exeention of the deed of trust, Scott had no sneli
mtorest in the trast property as was the subjeet of sale wnder
cxeention at Taw o and eonsequently Rovstom aequived no ritle
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to the property by his purchase there of under the executions in
favor of Beamis & Co., and Sappington. See Pettit et al. vs.
Johnson et al., 15 Arh. 55, Cornish ve. Smath et al. admrs., 17
Th.

When Reyston purchased thie trust debts. awd took an nssipn-
ment thereof to himself, he thereby hecame subrogated to the
rights of the cestud que trusts vuder the provisions of the deed
ot trust, aud frown theneeforward oceupied the positron of hoth
trnstee and eestwr que trust Sce Hannal adr. vs Carrmgeton
adr., 17 Ark. R.

The swdmissions of the answers show that Scott’s entive estate
is coviered by thie deed of trust.  That the balance due to Roys-
ton upon the trust debts. S0 May, 1851, was but $5,810.31.
That the ageregate value of the trust property was $18,975,
aver three times the amount due npon the trust debts.  That,
not only the five yeurs allowed for the payment of the trnsr
dehts, by the terms of the deed, had elapsed, bat aver three ad-
ditional years had expived hefore the bill was filed. The ag-
gregate principal of the two Jdebts sccured by the deed amdunt-
ed to $7.815°43, wnd after the lapse of aver cight years with
all Scott’s efforts and economy to discharge the amount, theie
remained, 1t scems, as above stated, still uvnpaid on the 3d of
May, 1851 $5,810 73 At this pace, 1t wonld take him a Jong
time to dischavee the enfire debt.

Tt may have been very kind in Royston thus to have mdulg-
e an unfortuuate debtor, but a eontinuation of sueh indulgence
would bu unjust to eonplainants, whose demands are admitted
to have heen long due and wnpaid.  See Hewpstead vs. John-
<on et al ante

Upon the alleeations of the bill; and the admissions ot the
answers, the decree of the Conrt helow must be veversed, awd
the canse remanded, with instruetions to the Court to take an
acconnd of the halance still due to Royston upon the trust debt=,
and to decree a foreclosine of the deed of trust and a sale of
the trust property, or such portion thereof as may he tequited,
and that the proceads of sale be first applied to the payment
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the satisfaction of complammants’ judgments, ete. The deeree
should dircet the trustec, (Royston) to make the sale, but if he
decline to act, a~commissioner should be appointed by the Court
to act in his stead, ete.

of the balance dne to Royston upon the trust Jdebts, and then to




