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Though the soldie:r was 1estricted in the sale of his bounty land, granted by
act of Congress of the 6th May. 1812, until the patent had issued: yet
no such restriction being imposed by the act of 224 May, 1826, nor
those of 23d March, 1830 and 27th Mav, 1840, reviving and extending the
henefits of the act of 1826, he had a perfect right, under our laws and
usages. to sell at any time his right to re-locate, where he had relin-
qnished the land originally located and surrendered the patent, as pro-
vided by the act of 1826.

Tt would be irregular to make a location of a claim to public land, after the
death of the person entitled, under a power of attorney granted by him,
unless sueh power were coupled with an interest.

Parties and persons interested are competent witnesses in respect to the
facts amd circumstances necessary to lay a foundation for secondary
evidence of a writing—as that a search lias been made for it, and it
cannot be found; and where no suspicion hangs over the instrument, or
that it is designedly withheld, all that ought to be required is reasonable
diligence to obtain the original.

An administrator is a competent witness to prove the existence, loss and
contents of a bond for title, given by his intestate for an interest in
land sold by him in his life time: though the admimistrator has. i pur-
suance of law, executed a deed, with warranty, to the purchaser. in accord-
ance with the hond.

A party, who sellsfi for a valuable consideration, land for which no patent
has been 1ssued by the Government, giving his bond for title. holds the
legal title. upon the issuance of the patent, as trustee for his vendee;
and upen his death his heirs would hold it charged with the same trust;
of the vendor in such case to execute a conveyance of the legal title to
the purchaser. as provided in the bond for title, is not hable to the
objection of unconstitutionality.

This Court will not reserve a judement 1n favor of the defendants below.
where the case, as established by the testimony and the law, clearly
shows that the plaintiffs were not entitled to recover to anv extent, and
the defendants have shown legal title sufficient on their part to defeat
the action altogether, no matter what error may have been committed

hv the Court below,
2 L]

Appeal from the Civewit Court of White county.

The Hon. Beavrorn H, Neery, Civeurt Judge.
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Fowler for the appellants.

Watkins & Gallacher and
Wm. Byres for the appellees.

It is true thut the nilitary bonnty act of 1812, eontained o
prohibition against any sale or assiemment hy the soldier of Ins
hommry, mntil after the issnance of the patent, and declared all
sieh assiguments vord  But on the 22d May, 1826, an act of
Congeress was passed, anthorzing the soldier to snrrender and
re-convew to the United States the hountv tract which Liad heen
putenred to him, and to locate in liew of it a like quantityv of the
public Liad svithin the military distiict, on proof to the satistae-
fionr of the pioper Register and Reeeiver that the tract oriei-
nally patented to him was unfit for enltivation, and that In:
rieht to 1t had not heen divested or incumbered by sale or other-
wige; und in owder to entitle himself to the bruefits of the et
the caldi-r must have removed to the Terrvitory of Arkansi-.
with a view 1o wetual settlement on the land drawn by i,
This wet was revived and extended by various acts, until th-
act of the 27th of Mav, 1840, whieh revived and extended it
for fiva vears fvom that date.  Sueh vights to locate were culied
“tloate” wund us proved in this ease, and mdeed a part ot {he
publie history ot the eountry, were the commen subject of =ale
andl ransfer.  Neither the act of 1826, nor any of the sulise
ynent acts cctonding it, contained any restrietion whatevi:
again-t alirnation, and uo presumption onght to be induleed in
fazor of & resivamt on alienation, when no eonceivable reuson
continmed ic et wwhich might e snpposed to liav o intiue meod
the prohilntion 1w the fivst mstance.  The soldier hiel beceme
a settler, fully cognized of all his rights, receiving his certifi-
cate of a floutne right, not as a mere gratuity, but upon con-
sideration of re-conveying to the Government the land origi-
nallv pavated o hime At the time MeVev sold lus rieid of
fioar to Win, Prihan, the act of 1830, aunthorizine suwen floas,
was in foree. 1t it was a power coupled with an fucest, it did
not cease gl MeVey's death.  But if 1t was a mer nahad
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wower. it did cease, and the location, etc., was void, and the
]
plaiutifts, as heirs of MeVey, cannot elaim under it.
I'lis vestriction against assignient in the bounty act of 181.,

1526, 1930 and 1840, allowinge flaats. Here, the sale was nut
of the land drawn by the soldier, hut of lus floating right, a mere
chose in action, (Mulhollan vs. Thompson, 13 Ark, 232): anl
after all the purposes of the act of 1812 had been aceomplished.
McVey, in reeciving payv for the sale of his float, would he
umilty of an immoral and frandulent act, to attempt to repudi-
ate 1t.  Resides, according to the whole theory of our Govern-
ment, laws vestricting alienation are to he strietly eonstrued,
and not extended withomt an express mfention appears. It is
inconsistent with the nature of property, it the individual avwmn-
ing property, o1 a 1ight to property. has not the power to alien-
ate it. 4+ Kent Com. 474

The fact of the existence of the bond for title excented by
MeVey to Pelham is nndeniable: was its loss sufficiently pro-
ven?  Ovdinanly aud when the ease is free from suspicion, as
in the present mstanee, the lose of a paper 1s snfficiently proved
by the cath of the party intercsted in its preservation or pro-
duetion. Sce 1 Greenleaf’s Ev., see. 349, and  eases  there
cited.

For the purpose of proving the Joss of the bond, the deposi-
fion of Golden is admissible of eourse, and without any tenable
ohjection to lis competency on the seove of inferest. The losz
of such n paper, after the lapse of so many years, and after it
had fulfilled its office, and eeased to he of valne to any one.
might well be presumed.

Where a bond has ben snrrendered to the obligor, the pre-
sumption is, that it has been destroyed, and pavol evidence of
its contents is admissible.  Whitmore vs. Moore, 9 Dana 315 :
Rouldin vs. Massic, T Wheat. 122, In recard fo the proof of

the loss of an instrument, there is a distinetion between such
papers as have cenzed to be of any value, or any evidence of title,
and such as are mumiments of title.  As to the former, the

slightest, proof of loss is sufficient to entitle the party to give
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parol evidence of their contents; hut s to the latter. the 1ale is
more strict. Jackson vs. Root, 18 Jolin, Rep. 60, Nor «does the
strict 1mle ever apply wheie the loss was not ovensioned by the
fault or neglect of the party claiming a henefit nnder the lost
paper, and who was entitled to the enstody ot 1t Even 1t Pel-
ham, thongh not entitled to the enstody of the bond after it had
heen fulfilled hy the cxeention of the deed, Tiad retained if, the
case nught be different.  Bat hepe, the administrator and heiis
of McVey, being in privity with him, the case stands preciselv
as 1t MeVey had oxeented the deed, and talew up his bond for
title, and failed to produce it at the instanee, and for the pro-
teetion of his vendec.  Under sneh civemnstunees snspreion, 1t
theve was any ground for 1t at all, swonld attach to him and not
to Pelham See Rennor vt Banlz of Colminbia, 9 Wheat, #07.

Where one 18 1 possession of an instrmment, nnder which
he elaims a benefit, and to the custody of which he is entitled,
and it 1s lost or destroyed, he 1s pertaitted to prove its eontents.
with reasonable certainty, by the next best evidenee in his
power.  Where no cirenmstanees of suspieton appear, no oreat
degree of strictness 1s, or ought to by, requived, m estahlishe
the lost paper  If, on the contrary, there are civenmstances of
suspicion, (and they are ever varying in their comlinations,)
the secondury evidence would he received with cantion aml
weighed with jealonsy. On the other hand, where a party is
in posscssion of an instiument, under which, as ngainst him,
another claims a benefit, and the instrnment is lost or destroy-
ed, only slight evidence is required of the contents of the lost
instrnient, from the person entitled to o henefit under it, and
who is no wise responsible for its loss.  Under some cireum-
stances, every intendment would be agamst the party alleging
the loss, and thus refusing to produce the instroment.  Pelham
surrendered the hond, and, by so doine, he, and those elaimine
under, him, became fairly entitled to the benefit of the rale, as
we have stated it,  On this paint, we refer the Court to the fol-
lowing authorities: Jac' son vs. McVey, 18 Johnson 330 ; Thayer
ve Middlesex Co., 10 Pick. 329 ; Boetts vs. Tackson, 8 Wend. 175 ;
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Jackson vs Toot, 18 Jolm. 603 May vs. Tl & Littell 309 Me-
Tntyre v Funl, Tat Sel Cas 427 6 Watts 164 T Peters 99.
As to the question of fact, whether the jury were warranter
from the evidence before them, in tinding that the contents or
purport of the lost istrunent were safticiently proved, it really
seans oo plin to 1equite mgmnent. The juiee have settled
that by their verdicet, :

The objection to the competeney of the administrator of Me-
Vv aw a witness, heeanse he had given a deed with warranty
ot title, can he eatistactmly answerad  Fram the neeessity of
the ease, he was a competent witness to prove fuets connected
with the deseription, existence and loss of the instrwnent, nos
only brfoae the Court, as a tonwdation for the adinission of see-
ondary evidenee, hut ou the wain issac, becanse the tact of
loss remuined to be proved to the jury,

Tt is time that the administrator, 1 his deed, nses the words
“orant bargamn snd sell,” which, nnder our statnte import a
warranty, nnless limited by other wowrds m the dead. Baot the
maport of those words iz limited by an evprese covenant of
warranty, a3 against thosc claiming vunder his intestate, Allen
MeVey  So that the deed is 1eally a quit-claim, and the ut-
most that can be made of it, uccording to its legal effect is, that
it wonld be, what is conunonly tevined a  special  warranty,
against the grantor, or those elaiming under him.

The reason why an executor or adininistrator binds Limselt.
persenally, m ordinary contraets relative to the estate, iz that
Le has no prineipal to act for, and whom he can hind, within
the scope of his anthority; that e iz supposed to have veeeived
the consideration, and is liable, personally, for the debt created
by him; no matter in what eapacity he assnmes to act, or how
he deseribes limself as administrator, ete.

Bt here, the deed was the fnlfillinent or completion of an
outstanding obligation given by the 1utestate lumselt At the
time the deed was executed, there was an undoubted liability
against McVey's estate, in favor of Pelhan, either for the priee
paid for the float, and interest, or for gpecific performance of
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the bond for ttle, according to its terms, whatever those ternis
may have hecn.  And, by the geuneral law, 1 toree at the time,
the administrator was the proper representative of the deceased
to miake title where the intestate had become bound, in his life
time, in any eontract for the conveyance, of laud.  Digest, Ti-
tle.  Administration, scetion 166.  Land is made assets in his
hands for the puipose of speeific performance, as well as for
the pavment of debts.  Tn making sneh conveyances of land
sold, or agreed te be sold, by the intestate, the ndmimistrator
must necessurtly act in his representative eapacity, as much so
as he would m smng npon a note execnted to the intestate. T
we look, then, to the act, the leading idea of it is a COLTEVATICT
by MeVey's administrator.  The deed 1ecites the aet, ﬂn(l CX-
prwsalv dﬁclm"a; that it is made hy Golden, in his capacity of

administrator.  Clearly, this is not a ease, to which the author-
ties, ho 1112’ an admnnstrator personally hound, onght " to ap-
ply.

The act ot Asseibly aunthorizing the administrator of MeVev
to convey, was passed after the issuance of the patent and
when the title was hevenid the control of the Government, and
so far as the legal fitle is compe aned, the question is not whether
the ,u-lsLlfuux onght fo have passed sneh an aet, hut the ques-
tion 1s. had that hody the power; jnst as the question 1s, whether
a conrt has jurisdietion,

This eourt has annonneed its determination not to declare an
act of the General Assembly void, the lighest ennceivable ex-
ercise of judicial power, in a donbtful case, or in any  cas:
where the act can he so constrned as to he  wvpheld  without
clearly violating the mpanie law.  Eason vs. The State, 6 Eng,
481, The State vs. Fairchild, 15 Avk. 690, See, also, Bennett
vs. Roges. 1 Baldwin Rep 74; Stark ads vs MeGowan, 1 _\Toft
& MeCord 401, Bradd vs Bramfield, 2 Serg, & Watts 285, to
chow that the whole case tnrns on the inguiry, whether thme i3
any constitiitional Provision, 1'09’(1\11111110‘ the State from exercis-
ing the power in the particnlar instance,

Acts of the character of the one now under consideration,
and much stronger ones, are to he found npon the statute hooks
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of most of the States of the Union, und in States whete thewe
is the sume division of the powers of the Governnent into three
distinet departments.  Sueh legislution has heen fregnent i
onr evwn State,  Sec the eases of Edward ve. Pope, 3 Seam. 471
Watkins va. Holmain, 16 Peters 25, Shelimn’s heres vee Rarneatt’s
heirs, 6 Mon, 503, Cloc, v, Donglass, 8 Flackt. 10 2 Ala 289,
2 Puoters 660, 16 Mass 3246,

Mr. Justice Seott delivered the opinion of the Clourt.

Tliis was an appeal from the law side of the White Chivent
Coonrt. The actien was ejectment.  The land in controversy
wae the N, E guarter of scetion 10, Township 7 North of Ranee
T West, pontarming ome hundred and sixty acres

ATl the partics elamm nuder o patent for the land 1=aned to
Allen MeVer, by the Federal Government, 24th ot May, A D
1542, This man, Allim MeVey, was a soldier m the war of
1512, iu Baker's Company, 1st Reghinent of Tnfantry,  Having
becn entitled to bonnty land for his services in the war, nnder

the actiof Cloneress, he drew a quarter section, nnder the act of
Gith o1 Mav, 1812, i the nilitary district of Arkansas, which
wae patented to hup on the 27th day of November, A. 1. 1820,
Tt was provided m this aet of the 6th May, 1812, “that no elaim
for the military land bonuties aforesaid shall he assignable ov
tranaferable in any manuer whatsoever, wutil after a patent shall

have heen granted in the manue aforesaid.  All sales, mort-
vages, contracts or agreements. of anv nutme whiatsoever, made

prior thercto, for the purpose or with the intent of alicnatinge
pledeing .or mortgnging any such claim, are heveby declared
and shnll be Leld, nnll and voud: nor shall any tract of Tand
granted as aforesaid, he hable to be faken in exeention, or =old,
ot acconnt of any such sule, morteagc, contract or ngl'ccment.
o1 o acconmt of any debt contracted prior to the date of the
patent, either by the person originally entitled to the land, or
by his heirs or legal vepresentatives, or by virtne of any pro-
coss or snit at law. or judginent of Conrt, against a person en-
titled to veeeive his patent aforesaid.”™ (7 vol. Land Laws,
1215, sees. 2 and 4,
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By an act of Congress, approved the 22d of May, 1826, it was
made lawtnl for any soldier in the war 1812, to whom bouu-
ty land had been patented in the Territory of Arkansas, andd
which land was nnfit for cultivation, and “who had removed,
or should thereafter remove to said Territory with a view of
actual scttlemment on the lands by them drawn™ to  surrender
the patent and release his interest to the government in the
lands patented to him, and to lecate another quarter section in
lieu of the one surrendered; “provided that such surrender and
re-loeation shall be made on or before the 1t day of Jannary,
A D.1830." (Ib. p. 418, 419.)°

This act imposed no 1estiictions whatever upon the rvight to
sell the privilege secnred to re-locate, or the land that might
thercunder be loeated. :

on the 23d of March. 1830, Cougress passed another aet con-
tinuine 1 toree this aet of the 22d of M ay, 1536, for the term
of five years; and extending its provisions to those having lile
claims in the States of Illinois and Missouri. (Ih. p. 458.)

In the year 1832 Allen McVey wus a 1esident eitizen of Aikau-
sas, and remained so wntil his death, which oceurred in In-
dependence county, in the vear 1836, And on the 3d of Jaun-
ary, 1837, admimistration npon his cstate was vegularly eranted
to Eli Golden

It scans that, in 1832 or 1833, MeVey aseertained by the as-
sistance of William Pelham, who was a surveyvor, and went with
him upon the land, that the tract patented to Lim was unfit for
cultivation, and that he took steps to obtain a float upon another
tract, nnder the provisions of the above ecited acts of Clongress
And that at that time he made a conditional hargain to sell the
float to Pelham. That atterwards, when he had obtained the
float, and on the 6th of Jannary, A. . 1834, he sold it to Pel-
ham, for a hundred and fifty, or two hundred dollars, which was
paid to him, and that he then executed to Pelliam a bond to
convey to him the land upon which the float might he located ;
and also executed a power of attorney to Pelham authorizing
him to loecate his floating right in his name, and to receive the
patent theretor.
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On the 27th of May, 1840, (5th vol. Stat. at Large), Congress
passcd snother act reviving the act of the S6th May, 1826, and
continuing it in force for five years, and extending its benefits to
those having like claims in the states of Illinois and Missouri.

In none of the scveral acts, after that of May, 1812, were
there uny restrictions upon alienation.

On the 1st of May, 1841, the Register and Receiver of the
land offiee in Little Rock issued an official certificate to the ef-
feet that from the original patent issued to MeVey, in 1820,
whielh he had snrrendered, and other papers in the land office
showing his relinquishment of all title to the land patented to
him, and that he had otherwise fully complied with all the pro-
visions of the several acts of Congress in the premises, he was
entitled and “is hereliy anthorized to locate another tract of
land, in any portion of said tract appropriated, ete., in lien of
the traet smrrendered. cte., agreeably to the said aet of Con-
press.

In March, 1842, wder snthority ot this certificate and these
acts of Congress, the land in controversy was located in the
naimnc of Allen McVey, on an applieation in his name “by Wil-
Jiam Pelham, attorney in fact,” and was dnly patented the 24th
Mav, 1842, Under which patent, as we have said, all the par-
tics in this controversy elaim the land in question.

On the 26th day of December, 1842, the following copied act
of the Legislature of Arkansas was approved by the Governor,
to wit:

“An act authorizing the administrator of Allen MeVey, dee’d,
to convey certain lands :—wlercas, Allen McVey, now deceased,
was entitled to re-locate one quarter seetion of land, in lieu of
the hounty lands pieviously patented to him as a soldier of the
late war, and by lis obligation dated the 6th of Jannary, 18354,
covemated for a valuable consideration paid him, to convey in
fee simple, to William Pelhamn, the lands which might be so re-
loeated, as snon as a patent therefor shonld issne; and whereas,
said patent hath issued. and the said Allen MeVey, hath, sinee
the making of said covenant, departed this life ; Therefore, Be it
enacted, ete.. that the administrator of the said Allen MeVer,
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deceased shall be, and he is Lereby authorized and cmpowered
to make, sign, seal, execute and Jdeliver unto William Pelhana,
his heirs and assigns, a good and sufficient deed in fee simple
for the quarter section of land so rc-located and patented, de-
seribing therein the said lands agrecably to the patent, and the
consideration paid to MeVey in his life time,

See. 2. And be it further enacted, That said eonveyance by
said administrator shall have the same force and effeets as if
made by the said Allen M¢Vey in Lis lifetime.”

On the 3d of January, 1843, Golden, as administrator of
MeVey. conveyed the land in question to Pelham, by his deed
of that date, in which the land 15 deseribed, and in which (eed
there is the following clanse, to wit: “T do, hy power granted
to me by an act of the legislature of the State of Avkansas, ap-
proved the 26th of Dec., 1842, entitled “an aet authorizing the
administrator of Allen MeVey, deccased, to convey  eertain
lands for the consideration of one hvndied and thirty dollars as
aforesaid paid to the said Allen MeVey doring his  lifetime,
grant, bargain and sell unto the said William Pelham, his heirs
and assigns, all the right, title and interest, property, and claim
of the «aid Allen MeVey, dee’d, in and to the said land before
deseribed ; to have and tn hold the same unto him the said Wil-
liam Pelham, his lLeirs and assigns forever, and T do hereby
covenant to and with the said William Pelham, hLis Leirs and
assigns, as administrator as aforesaid of Allen MeVey, dee'd, to
defend the title to the said land to him the said William Pelham
from all and every one claiming under the said Allen MeVey
aforesaid.”

On the 1st of June, 1847, Wm. Pelham and wife, regularly,
by deed, conveyed the tract of land iu controversy to the defend-
ant Tsrael Moore in fee, which deed was duly recorded a few
davs afterwards. The other defendants hold. under Moore,
separate pareels of the land in eontroversy. Tlie fown of Sear-
cy having been Inid out upon the quarter seetion, these separate
parcels are town lnts ohtained from Moore, the ecommon pro-
prietor.

Om the other hiand, the plaintiffs Lelow claim nnder deeds to
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Maxwell & Walken, from several persons claiming to be the
collateral kindred of Allen MeVey, who, it is alleged. died with-
ont issne, and without father or mother him surviving.

Tpon the evidence addueed, and nnder the mnstrnetions given,
the jury foimd all the defendants not guilty, and the cause was
brought here by the plaintiffs below, by appeal.  And here they
insist npon various matters saved by exception during the course
of the trial in the Clourt below.

Several of these matters it will be unnecessary to eonsider
as thev relate merely to the extent of recovery, and pre-suppose
that the case made hy the plaintiffs upon the pleadings and
evidence, to be sufticientlv strong to anthmiaze a recovery from
the defendants. This latter, the defendants below deny, in toto
and submit that nof mwatter what error, if any, may have been
committed by the Court Lelow, enongh appears on the record
to show that the appellants were not entitled to recovery to any
extent, aml on the other hand, that they, the appellees, have
showed right snfficient on their part to defeat the action alto-
gethoy :

As to MeVer's right to sell e floating right and its fruits,
we think no serions doubts ean be entertained wnder our laws
and usages, which allow such great scope to alienation, in the

,absenee of express restrietions.  The restrictions as to bounty
lands under the act of Congress of 1812, did not extend be-
vond the issuance of the patent for the land. After that, the
soldier enjoyed the ordinary privilege of alienation.

Tnder the act of 1826, and the snbsequent ones, which were
passed from time to time to continue 1t in foree and extend its
benefitz, no restrictions vpon alienation were imposed.  The
full right of alienation had befo® attached to the land allowed
to he veleased to the government, and this was fully recognized
by these Jatter aets, in the provisions eontained in them, guard-
ing against sneh aliemation previons to snrrender and release
to the government.  These acts dealt with the soldier no longer
as a minor, hable to squander hic property, but as a citizen af
the State or Territory, to which they contemplated he had re-
moved, for the purpose of actnal settlement, with the ordinary ca-
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pacity of a citizen to take eave of his own interest,  They gave
him new and substantial rights, in Tien of those whicl, although
perfeet, were of comparative little value; and imposed no re-
strictions upon the allination of these new rights. So totally
ineonsistent is it with the nature of property vights, that the
owner should not be authorized to alienate them, and so much
at war ore such restrictions with the publie poliey of our day mn
this eountry as to property rights, that all Iaws imposing sueh

agtrietions are strietly construed; and of conrse ean never e
fxtended by liberal eonstruction to eases not within their ex-
press provision.

Besides, in this case, when the appellants question the right
of MeVev to alienate Lis floating tight, thev thereby question
the regularity of the patent under which thev themselves elaiw ;
sinee it issued upon a loeatiom made after the death of MeVev
under a power in Pelham granted previonsly; which, if a naked
one, must have eeased on the death of MeVey, and conld have
lived afterwards only upon the ground that it was coupled with
an interest conveyed to Pelham, the grautee of the power. Eut
when considered in the latter view the rvegularity of the pateut
is bevond question, nnder the provisions of the act of Clongress
of the 20th of May, 1836, although issned upon a location made
after the death of the patentee. { Sce, as bearmg upon the poinr,
the ease of Galloway vs. Finley ct al., 12 Peter’s R. 206.)

Upon exceptions regerved by the appellant to the admission
of evidinee on the part of the defendant touching the alleged
lost bond for title from MeVey to Pelham, 1t is insisted that the
existence and loss of the snpposed hond were not, sufficiently
established to lay the foundation for scemdary evidence of its
contents.

The law touching the qmﬂstf«:»ns involved in this point, is ex-
pressed in such few words by the Supreme Court of Alabama,
in one of the cases cited by the appellants’ counsel—that of
Juzan et al. vs. Tonlman, 9 Ala. R, 691-"2—we will extract if
here before proceeding to notice the testimony in connection
with these prineiples of the law. )

“Parties and persons interested are recognized as competent
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witnesses in respeet to the facts and eircuinstances necessary to
lay a fonndation for secondary cvidenee of a writing, as that a
scarch has been made, and 1t cannot bo found (3 PLil. Ev.
Notes, C. & H. 1218-"19, and cases there cited.) No certain
rile can be laid down as to the proof necessary to establish a
loss: the degree of diligence must depend on the nature of the
transaction to which the paper relates, its appavent valne, and
other errcumstances,

“The rigor of the comnmon law, it is said, has been relaxed in
this respect, and the non-production of instroments is now ex-
ensed for 1easons mome pgeneral and less specifie, npon gronnds
more broad and liberal than were formerly admitted. It auv
suspicion hangs over the instrument, or that it is designedly
withheld, a rigid inquniry should be made into the reasons of its
non-prodvction.  But when there 19 no smeh suspicion, all that
ought to be required is reasonable diligence to abtamm the origi-
nal; in fact, Courts in such ecases are extremely liberal. (3
Phil. Ev. Notes, €. & . 1223-1233. 1 Stark Ev. 349 to 354
1 Amir. Ed. Greenl. Ev. 593-4.)  In Moiedeeai vs. Beal, 8 Por-
ter R. 529, the plaintiff proved that a deed under which he
elaimed that once existed. and traced it to the possession of a
third person, who had intermarried with the grauntee, a female:
proved that it had heen demanded of that person, who failed to
preduee it, and that he now resided in another State.  Iurther,
that search and inquiry had been made of others, who it was
supposed, might have the deed, but without effect. It was held
that the preliminary proof was sufficient, and as it could not
be intended that.the plaintiff had any motive in withholding it
a copy from the records of the Clourt was admissible. To the
same effect is Swift vs Fitzhugh, & Porter R. 3%  Beall vs.
Dearing, 7 Ala. R, 1247

In the case before us there ave no faets or eiremmstanees in
proof to anthorize any suspicion of the want of gennineness
in the alleged lost bond, or that it was designedly withheld on
the part of the defendants, or those under whom they claim.
On the eontrary. there is satisfactory testimony as to facts and
eirenmstances, from which the very opposite is to be inferred.
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Charles H. Pelman not only testifies to the actual execution of
the bond, but of the several matters which preceded it—the as-
certainment bv MeVey that the land omiginally patented to him
was nnfit for enltivation—his application for a float in conse-
quence of that diseovery—the conditional bargain of William
Pelham with him for its purchase in ease he should obtain the
float—the actual purchase and sale of the float, when it was
ascertained it could be had—ihe payment of the purchase mo-
ney therefor—and the exeention of the hond and power of attor-
nev. This is all corroborated by other testimony, and espeeial-
Iv by the deposition of James E. Pelham. Had the appellants
hy their eommsel attended and eross-examined these witnesses as
to the gronnds of their knowledge of the facts about which
they speak in their depositions, doubtless they might have re-
duced some of their general expressions to greater particulari-
ty, and wight possibly have derived some henefit therefrom.
But, as they did not think proper to do so, they cannot now be
Lieard to complain of any fancied consequence of their own
neglect; and the fact, that they did not eross-examine, anthor-
rizes the inference that the more minute matter, that might have
been sifted out. wounld have been against them, or at any rate
would not have been in their favor. Besides this, the faets
shown in evidence, that William Peclham gave wp the bond
npon the exceution of the decd, and that Golden should have,
without a snit, execnted the deed in pursunance of the act of
the Legiclature, whicli was not mandatory to him, but wmerely
authorized him to do so, hoth strongly speak for the genuine-
ness of the bond.  Golden, besides being the administrator of Me-
Vey, and thus sworn to protect the rights pertaining to his es-
tate, seems to have been his relative and friend.  And Pelhawm,
Lad not the bond been gennine, would have meore likely in-
strueted it to have been destroved, upon the exeeution of the
deed, than dehivered up to Golden. And the evidence even
more satistactorily proves that the alleged lost  hond  was
not designedly withheld either by the detendants, or those un-
der whom they claim; becanse it is almost conclusively estab-
lished, Ly concurring witnesses, that it was actvally delivered
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up to Golden; and that is the last account of it, although the
most diligent scarch was made, on the part of the defendants,
m all the places to which they could lLave aceess, where there
was the least probability 1t might he tound, besules repeated
applications to Golden, with requests to hun to search lis ar-
chives.

There can be no reason, then, upon cither of these two
grounds, why the ease at bar should be supposed to be govern-
ed by the rules which deiuand the most rigid inquiry as to the
alleged existence and loss of the instrument; on the contrary,
the more liberal rule 1s elearly applicable, not only beeause ex-
empt from all suspicion as to these two matters, Imt also be-
cause having been in effect surrendered to the obligor—his ad-
ministrator—upon the exceution of the deed it was designed
to secure. it thus served its purpose; passed from the hands of
those who, regarding it of value, would have been stimulated
to take care of it; and laid a foundation en which presamption
ot 1ts loss or destrnetion arises more violeut than wounld have
attached had it remained in the hands of the obligee, or those
claiming under him.

Under these circumstances, we think it perfectly clear that
the evidence adduced was amply sufficient. Indeed it is not
easy to conceive how the natuie of the case could have admit-
ted of any better evidence than was produced to the points.
This evidence was produced some ten years after the bond was
delivered up to the administrator, when, it is reasonably to be
supposed, the parties then mterested cousidered the affair for-
ever ended and closed ; and it conduces to prove very distinetly
that when the deed was executed before Kyler, the jnstice of
the peace.who took and eertified the acknowledgment, the hond
was produced, and that after the business was transacted some
couversation arose as to who should take the bond. That Pel-
ham desired Golden to take it but he did not want ir, thongh
he was finally induced, by the joint suggestions of Pelham and
Kyler, to take it, for the purpose of filmg 1t among the admin-
istration papers of MeVey's estate, and that Golden then took
the bond into his possession.
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Besides the nsnal atfidavit of the defendant, Moore, as to the
existence and loss of the instrument, there was the affidavit of
his counsel, Mr. Cmrran, not only as to a seareh for the bonid in
the office of the Secrvetary of State, where it was possible it
might have been left when it was before the Legislature; bhut
also of an application to Gelden, the administrator, with a re-
fuest to him to search among his papers for it: also an affida-
vit of MeConaughey to the effect that he had gone to Clark
county, (whether Golden had removed from the county of Inde-
pendence,) at the instance of the defendant, Moore, and made
another application to Golden for the bond, and for a search
for it: also the deposition of Kvler, and finally the deposition
of Golden himself, who testified as follows: “The deed was
execnted by me at the vesidence of John Kyler, of Indepen-
dence connty; sald Kyler was then an acting justice of the
peace for said county. At the time I exeented the deed, James
E. Pelliam. who acted as the agent of his brother, William Pel-
ham produeed the hond exeented hy McVey to William Pel-
lieve the purport of the bond was correctly recited in said act,)
and that <aid bond is not now in my possession, nor do I know
what has become of it At the time T made and acknowledged
the deed, said Kvler told me to take the bond, that 1t belongedd
to me ; but if T took it from his office, T am unable to say what
has beeutue of it: T know that 1t is not in my possession or con-
trol.”

If the appellants, by their eonnsel, had attended and eross-
examined Golden, when his deposition was taken, as to the
orounds of his knowledge of the matter about which he testified,
it is not imposible that they have learned from him that
he knew the hond was not in his possession or control, becans:
he had made diligent search for it.  That he knew it was exe-
cuted by MeVery, heeause he was acquainted with his handwrit
ing, and had heard him say, in his lifetime, that he had exeent-
ed such a bond to Pelham; and that he knew it was a bond,
hecanse it had a proper attestation elanse, with a seal or seroll
annexed to the signature.
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*We think it equally clear. also that the jury were warranted,
from the evidence before thent, in finding that the contents or
purport of the lost instrument was snfficiently proved.  Besides
the depositions of ‘the two Pelhams and of Kyler, there was
also the deposition of Lincberger, which was, m snbstance the
same as Kyler's, e having bheen preseul when the deed was
executed, and attested it as a subseribing witness: and of Elias
N. Conway, whao, ammmy other matters, testified as follows: I
recollect of having seen and examined the hond for title from
Allen MeVey (I think that was the name) to William Pelhain,
for the land that might be seleeted and patented nnder his honn-
tv float. The same elaim was located on the narth-cast quar-
ter of seetion ten, township seven north, range seven west. [
think the bond referred to was hefore the Legislature at the
tune the act was passed authorizing McVex's administrator to
eonvey said tract to William Pelham. I do not know what
ever beeame of said bond. T do not recollect the details of the
bond referred to, from MeVey to Pelham, but T well recolleet
that the terms or conditions of it were suhstantiolly this: that
npon payment of the considerufionn named in the bend, and
npon, or after the issnanece ot the patent for the land that might
be laeated with the float, MeVes oblisated Limself to convev
such Tand to William Pelbam. I do not know anything fur-
ther, material, exeept that a good many citevmstances have
mmpressed the foregoing facts npon my memary.”

Besides this testimony there swag the power of attorney, eon-
temporancons with the bond for title, froin MeVes to Pelhain,
autherizing him to locate the float and vecrive the patent: the
location of the float by Pelliam, and the pessession of the Pa-
tent under its anthority : the fact proven of the sale of the float
to Pelham and that Lie had paid for it a full and fair price: the
act of the Legislature, with the houd befere that bhady; the
simultaneons excention of the deed and snrrender of the title
hond. wder the anthomty of that act; and an evident pnbliei-
ty, notoriety, and apparent fairness thronghont the whole trans-
aection.

With regard to the objection,,that the evidence is defeetive
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and wanting in inutencss of details ax to the terms, cin-
ditions and phrascology of the bond, and as to it supposed ar-
testation clause, and its sealing iu fact, or by way of a seroll.
that has already been ineidentally noticed; but in this State,
under eur laws, and the common nsages of our people in refer-
cnee to the sale and transter of such land-rights, in a brief,
sunmary and comprehensive mode, regavding the  substance
more than form, (Smith vs. Robinson, 13 Ark. R. 539, Moore &
Cail va. Andeis, 14 Avk. R 0693)) suelh miniteness of detail, in
reference to legnl techuicality, would Liave full as muel ten-
deney to econfuse and bewilder the jury, as couneetal with their

b

practical knowledge of snch matter, as to give them cleain
light ; nor, indeed, could the matter, as to whether the supposcd
bond was, in trmth, in pomt of law, techmeally so or not, be of
any great practical importance in view provided 1t ywas suffier-
ent substantially to satisfy the statnte of frauds m its pro-
visions as to the sale of lands.

There are two other exeeptions reseived relating to admissi-
Inlity ot evidencee, which, it is insisted, may have inproperly in-
fluenced the finding of the jury. The one, as to the compe-
tency of Golden's testimony, and the other. as to the constitu-
tionality of the act of the Legislatnre, and the admissibility of
the deed exconted nnder its anthority.

With regard to the former, the authority already recited from
9th Alahama Reports, 691, shows that, althongh Golden might
have heen interested, his testimony was competent in raspect
to all the facts and circumstances within his knowledge neces-
sary to lay a foundation for sccondary evidence of the lost bond,
and when his deposition is elosely serntinized it 1s to be doubt-
ed whether there is any naterial matter stated thevein that
does not legitinately pertain to the establishment of the exis-
tence and loss of the instrument in guestion, either by way of
identification, or as showing the foundation of his knowledge
of the matter about which he testified relative to such existenee
and loss.

But upon the ground assumed, to wit, that Golden had war-
ranted the title in his official deed to Pelham—it is, by no means,

L
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clear that in any view he was a legally 1neompetent witness,
on the seare of interest, to testify as he did, supposing him to
have gone beyvond the mere laying of a foundation for sceond-
ary evidence, under the peculiar cirecumstances of this case.
Because, aceording to the authorities eited to the point by the
appellant’s connsel, (Bird vs. Hollowav, 6 Sm. & M. 205, Ro-
binson vs. Jones, 14 Sm. & M. R. 169,) if Golden is responsible
legally npon his warranty, 1t was for the donhle reason that it
was in writing and upon a good eonsideration.  Amd Mr. Rawle,
in his work on Covenants, p. 423 places it, in prineiple, upon
the same ground, when he supposes that the effeet of fidneiary
vendors pledging their personal responsibility is to excite the
confidence of purchasers and thus induce themn to give an en-
haueed price for the property sold.  In this case, however, there
was nothing either paid, or reeeived as hetween the  orantor
and grantee, and in that view the coutract of warranty was
totally without consideration.  But in another view, there was
a consideration, in the faet that the alleged lost hond for title
was delivered up, and the deed was in satisfaction of the same.
But if that was not gemnine, or was otherwise invalid and not
binding legally wpon the estate, still there wonld he no eonsid-
eration for the wurranty, and that also wonld he mvalid.  Tf,
on the eontrary, the hond was genpe, and of obligatory foree
agamst the estate, therc would he a consideration for the war-
ranty.  And it so happened that it was in support of this latter
proposition that Golden testified in his deposition, and thns his
testimony tended to fix his own liabilitv npon the snpposed
warranty, and was thevefore dirveetly against his interest.

There is another view, move general. in which the resnlt is
the sae as to the competenesy of Golden, under the peeulinr
eirenmstanees of this ease,

If he eanld be held liable npon this supposed warranty, it
would he, as we have scen, becanse it was a contract of his
npon a sufficient consideration—whether heneticial to him o
not, not being material.  And heing a contract, it is subject to
the ordinary rles eoverning the ecoustruetion  of  contracts.
Heveo the eontract is in writing, and althengh in terins a war-
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ranty, those terms, as they appear in the clause of warranty in
the deed, are not their own sole exponcnts in this case, as they
would be had the previous eolloquy between the parties been
hy pavnl, and not reeited 1 the deed. On the contrary, tfor
their exposition in this case we have authority, in the recitals of
the deed, to look both to the aet of the Legislature, and to the
bond recited therein, in order to come at the truc meaning and
imtent of both the parties to this contract, and when we do so,
we can find 1o reason to supposc that the one contracting puar-
ty intended to pledge, or the other to receive in pledge, the 1n-
dividual responsiblity of the grantor m the deed: on the con-
trary, that 1t was but an ettfort, on the part of both of them,
do, and have done, an act that was purely fiduciary, in especial
reference to that clause of the speeial act, which provided
“that said conveyance by said administrator shall have the
same force and effect as if made by the said Allen MeVey in
his lifetimie.”  The grant and the warranty, by the terms of the
deed, being expressly m virtue of the power and authority eon-
ferred upon the grantor by the act, which, it 1s fairly inferable,
had been passed at the instance and for the sole henefit of the
grantee to enable him to perfeet his own title to the land in
controversy, by obtaining what would be tantamount to  the
outstanding legal title, which was in the heirs of Allen MeVey.

With regard to the objection to the aet of the ILegislature,
under which Golden executed the deed to Pelham, for want of
constitutionality—we are saved the necessity of eonsidering
any question as to the eonstitutionality of acts of the Legisla-
tnre of that elass, which authorizes the sale of the landed es
tates of deceased persons, and divests valuable property rights,
although presented and discussed by connsel, hecanse this aect
had no such operation.

According to the testimony in this case. upon the death of
MeVey, no such valuable property rights in the land in contro-
versy vosted in his heirs.  In his lifetime, he had alreadv divest-
ed himself of any sneh valuable rights in the land to he loeated
by his float, and none such could be cast npon his heirs by de-
scent. Had he lived until the land in eontroversy had been
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located by his float and patented in his name, he would have
been but the trustee of the legal title to the land for the bene-
fit of his vendee, and his heirs but derived the same from him
upon his death, charged in their hands with the same trusts.

This results from what we conceive was the trune intent and
meaning of both the parties to the contract of sale and pur-
chase in question, as the same appears by all the testimony in
the case, when considered together and in the light of the doe-
trines established by this Clourt. in the cases of Smith vs. Robin-
son and Moore & Cail vs. Anders, before cited.

In the very nature of the transaction there was something

more than an executory contract. It was an actual present

sale and purchasé, when the consideration was paid, and so far

as it was practicable, the possession of the thing sold, by means
of the power of attorney and the bond as for further assurance,

was surrendered to the vendee. There was no withholding,
upon the part of the vendee, of anything perfaining to the sub-
ject matt@ch it was possible to surrender
up to the vendee. '

What vernained with the vendor was but a dry legal title,
which had not yet emanated from the government and conld
not, until after the vendee should think proper to exert some
of the rights he had purchased and paid for; and even as to the
evidence of that, the vendor had cut himself off from its pos-
session by the execution of an irrevocable power of attorney
to the vendee to apply for and receive it from the land officer,
as soon as it should have been issued by the government, To
suppose, under such circumstances. that the possession of the
land, which it was the object of all these arrangeéments to ob-
tain, was intended to be Tetained by the vendor, would be to
stultify common sense by hoary fegal ideas, that have no place
in such a transaction; because such legal ideas never contem-
plated snch an interest in land, and if thev had done so, per-
emptorily forbid its transfer to another. So far was the com-
mon law from allowing one to sell land, before he had obtain-
ed it in actual possession, it was very loth to allow it even af-
terwards. But the very reverse is the policy of the law in this
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country, generally; and, even more especially is it so in this
State, where, under our statutory provisions, the right of alien-
ation is without limit. Here, land rights, especially those in
Choate and equitable ones which, under our land laws, are sub-
jeet to be acquired before the emanation of the legal title from
the government, are as freely the subject of trade and traffie,
and are dealt with, 1n many respects, with almost as little re-
gard to the form of the contract as personal property; and gen-
erally too, with as much adherence to possession, either netual
or constructive; for the reason, that some of these rights live
but in possession, and possession in all of them is a material
element of value.

Hence, so far from there being any presumption that the
possession 1s to remain with the vendor, when one of these
land rightsis sold and paid for. unless possession for the vendor
be expréssly stipulated for, the very opposite is the preswmp-
tion herm may be in England or in New York, un-
der different cm, upon a sale of an equitable estate
in lands; or upon an executory contract for the sale of lands.

When, then, regarding the defendants’ case, established by
the evidence in this light, there was no margin for any uncon-
stitutional operation of the act of the Legislature in question.
The appellants, nor those under whom they claim, had any
valuable rights to be invaded. Nothing was taken trom them
that was held by them for their own benefit. Indeed, in strict-
ness, nothing whatever was taken from them under the opera-
tion of that act, but it simply imparted to the defendants’ es-
tate in the land, a grade of rauk to which it has heen now judi- -
cially ascertained thev were entitled by law, which, for all
practical purposes, would be tantamount to, and was hence-
forth to be as available to them as the outstanding dry legal
title would have heen if united to theiv equitable estate Ly .
regular conveyance from those who, in lezal contemplation
held it in trust for them.

The act, although it proceeded upon the ground that the con-
tract of sale and purchase was valid in law, and that the pur-
chase money had been paid, and that nothing remained to he
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done to complete the contract between the parties, but the con-
veyance of the dry legal title outstanding iu trust, nevertheless,
did not undertake judicially to ascertain these matters, and
peremptorily deeree accordingly.

On the contrary, it was permissive only, and left these mat-
ters open to be judicialy determined. Had the administrator
doubted as to the genuineness of the bond, or had not been sat-
isfied as to the fairness of the transaction, the Courts were open
to determine any such contested points between him and the
party claiming the conveyance at his hands, under the authori-
ty of the act. It appears, however, that he, voluntarily, upon
application, acted under the law, and as he must be presumed
to have done his sworn duty, it is fair to infer he was satistied
as to all these matters, as ordinarily an administrator would be,
before he would pay a debt claimed against an estate without
previons judicial ascertainment of its obligatory character.

With these views of the case established by the testimony,
and the law, we feel clear to conclude that no matter what,
error, if any, may have been committed by the Court below,
enough appears in the record to show that the appellants were
not entitled to recover from the defendants, or any of them, to
any extent; and on the other hand, that the defendants have
shown legal right sufficient on their part to defeat the action
altogether, in the full, legal and equitable ownership, and eon-
sequent rightful possession of the land in eontroversy.

Tt will, therefore, be totally unnecessary for us to go info an
examination of the exceptions to the instructions given, and
those refused. As to which, however, we are free to say, after
some examination of the points discussed upon them, that when
considered altogether, no material error was committed against
the appellants, and that they were quite strong as against the
defendants.

The judgment will be affirmed, with costs.

Absent, Hon. Tros. B. Haxwy.




