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MAXWELL ET AL. VS. MOORE ET AL. 

Though the soldies was iestricted in the sale of his bounty land, granted by 
act of Congress of the 6th May. 1812, until the patent had issueth yet 
no such restriction being imposed by the act of 22d May, 1826, nor 
those of 23d March, 1830 and 27thIla y , 1840, reviving and extending the 
benefits of the act of 1826, he had a perfect right, under our laws and 
usages, to sell at any time his right to re-locate, where he had relin-
quished the land originally located and surrendered the patent, as pro-
vided by the act of 1826: 

It would he irregular to make a location of a claim to public land, after the 
death of the person entitled, under a power of attorney granted by him, 
unless such power were coupled with an interest. 

Parties and persons interested are competent witnesses in respect to the 
facts and circumstances necessary to lay a foundation for secondary 
evidence of a writing—as that a search las been made for it, and it 
cannot be found, and where no suspicion bangs over the instrument, or 
thlif if is d psigniadlv withheld, all that ought to be required is reasonable 
diligence to obtain the original: 

An 911ministrator is a competent witness to prove the existence, loss and 
contents of a bond fm title, given by his intestate for an interest in 
land sold by him in his life time; though the administrator has in pur-
suancc of la 'a;-, cxecuted a deed, Ai itll warranty, to the purchaser: in accord-
lice with tile lima 

A party, who scllsfi for a valuable consideration, land for which no patent 
has been issued by the Government, giving his bond for title, holds the 
legal title upon the issuance of the patent, as trustee for his vendee; 
and upon his death Isis heirs would hold it charged with the same trust; 
and so an 90t of -HIP Legislature morely authori rdng the administrator 
of the vends)/ in such case to execute a conveyance of the legal title to 
the purchaser, as provided in the bond for title, is not liable to the 
objection of unconstitutionality. 

This Court will not reserve a judgment in favor of the defendants below, 
where the case, as established by the testimony and the law, clearly 
shows that the plaintiffs were not entitled to recover to any extent, and 
the defendant s have shown legal title sufficient 011 their part to defeat 
the action altogether, no matter what error may have been committed 
by the Court below. 

ppeal front the Circuit Cowt of Whitt' county. 

Ti lt" HOW 13E.VIJITOPD	 ATFFT	 Cill'Oult ;Fridge.
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Fowler for the appellants. 

Wathns & Gallagher and 
Wm. Byres for the appellees. 

It is true that the militat y bounty act of 1812, contained a 
prohibition against aiiv sale or assignment by INC' soldier of his - 
bounty, until after the issuance of the patent and declared all 
such assignments void But on the 2:2d May, 1820. an act of 
Congress was passed, authoriz g the soldier to surrender and 
re-convey to the -United States the bounty tract which had been 
-patented to hun, and to locate in lieu of it a like i l uantity of the 
public 1,1nd within the militalv Ilentl let, I al proof to the satisfac-
tion 1J12 the piopee Re;-2ister and Receiver that the tract Origi-
nally -patented to him was unfit for cultivation, and that Ins 
right to it had not been divested or incumbered by sale or other-
wise; and in order to entitle himself to tile benefits of the ae+_, 
di ihl ir must have removed to the Territory of Arkans,is, 
with o A iew I actual settlement fdl the land drawn by lon, 
This ii t was revived and extended by vasions acts, uutil 
actof the 2 - th of May, 1840, which revived and extended it 
for fivi years 1: -/Tim that date. Such rights to locate were called 
— floats," and as proved in this case, and_ indeed a part of the 
public history of the country, were the common subject of sole 
and Iran sln I% Neither the act of 1820, nor an y of the sullse 
cpient acts 4 1-itcling it, contained any restriction whateve 

against alionati,oi, and -no presumption ought to be indulged in 
fd■or of a Iusi i anit en alienation, when no conceivable reason 
col-urn-nod lc c!:Ist. which might be supposed to le po-- irrtiut 'Iced 
the prihibitnal in the first instance. The soldier luct hoolne 

a settler, fully cognized of all his rights, receiving his certifi-
cate ot a float:lig right, not as a mere gratuity, but -upon con-
sideration of re-eonveying to the Government the land origi-
i1ht I :muted io him. At the tines McVc■ sold los light of 
float tO _Pnlliani, the act of 1830, authorizinn= suer; thens, 
was in force. lf it was a power coupled with an in=test, it did 
not cc:He athu -McVey's death. But if it was a nrwr nahed
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power it did cease, and the location, etc., was void, and the 
plaintiffs, as heirs of McVey, eammt claim tinder it. 

bilis restriction aganist assigimient in the bounty act of 1Sli, 
iiot included witbm fhe terms, spirit or policy of the acts of 

1 , 20, 1 Q 3 n 1S411, allowing fleot s Here, the sale was not 
of the land drawn by the soldier, hut of his floating right, a mere 
dose in action, (Mulhollan vs. Thompson, 13 Ark. 232) : and 
after all the purposes of the act of 1S12 had been accomplished. 
McVey, in receiving pay for the sale of his float, would be 

gitilty of an immoral and fraudulent act, to attempt to repudi-
„ate it. -Resides, according to the whole theory of our Govern-
ment, laws restricting alienation are to 11 . strictly construed, 
and not extended without an express mtention appears. It is 
inconsistent with the nature of property, if the individual own-
ing. property, 01 a right to property. has not the power to alien-
ate it. 4 Kent Conn 479: 

The fact of the existence of the bond for title executed by 
MeVey to Pelham is undeniable: was its loss sufficientl y pio-
yen9 ordinar il and when the case is free from suspicion, as 
in the present instance, the 11-0 a paper is sufficiently proved_ 
by the oath of the party interested in its preservation or pro-
d-action: Set 1 Greenleaf's Ev., sec. 349, and cases there 
cited. 

For the purpose of proving the loss of the bond, the deposi-
tion of Golden is admissible of course, and without any tenable 
01-tjootlnri to his competency on the score of interest. The loss 
of such a paper, after the lapse of so many years. and after it 
had fulfilled its office, and ceased to be of wane to any one: 
might well be presmned. 

Wheie a bond has been surrendered to the ohligor, the pre-
simmtion is, that it has been destroyed, and parol evidence of 
its contents is admissible. Whitmore vs. Moore, 9 Dana 31) 
Bouldin vs. Massie, 7 Wheat. 122. In regard to the proof of 
the loss of an instrnmQnt, there is a distinction between such 
papers as have ceased to be of any value, or any eYidence of title, 
and such aS are mumiments of title. As to the former, the 
slightest proof of h3ss is sufficient to entitle the party to give
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parol evidence of their contents; but as to the latter, the i ale is 
more strict: Jackson vs. Root, 18 ,Tolin Rep. GO: Nor does the 
strict rule ever appl■ where the loss was not occasioned by the 
fault or neglect of the party claiming a benefit under the lost 
paper, and who was entitled to the custody of it Even if Pel-
ham, though not entitled to the custody of the bond after it had 
been fulfilled hy the c-ieention uf the deed, bad retained it, the 
case might lie different, But here, the administrator and Innis 
of McVey, lining In privity with him, thu ease stands preetselv 
as if :McVey had executed the IlLcd, and taken up his bond for 
title, and failed to produce it at the instance, and for the pro-, 
tection of his vendee. Under 'such circumstances, slispicnai, 
thr-re was any ground for it at all, would attach to him and lint 
to _Pelham See Rennor vs! Bank of Columbia, 9 Wheat. 597: 

Where one is in possession of an instrimient, under which 
he claims a benefit, and to the custody of whiut lie is untitled, 
and it ib lost or destroyed, he is puimitted to prove its contunts. 
with reasonable certainty, by the next best evidence in his 
power. Where no circumstances of suspicion appear, no ■-•Teat 
degree of strictness is, or ought to lie, required, 111_ establishing 
the lost paper If, on the contrary, there are circumstances of 
suspicion, (and they are ever varying in their comhinathns,) 
the secondary evidence would be received with caution and 
weighed with jealousy. On the other hand, where a party is 
in possession of an instr ument, under which, as against him, 
another claims a benefit, and the instrument is lost or destroy-
ed, only slight evidence is required_ of the contents of the lost 
instrmnent, from the person entitled to a benefit under it, and 
who is no wise responsible for its loss: Under some circum-
stances, every intendment would be against the party alleging 
the loss, and thus refusing to produee the instrument. Pelh an 
surrendered the bond, and, by so doing, he, and those clairning 

' rider, him, became fairly entitled to the benefit of the rale, as 
we have stated it, On this paint, we refer the Court to the fol-
lowing authorities: Jac' , son vs_ McVey, 18 Jolmson 330 ; Thayer 
vs Middlesex en, 10 Pick. 329 ; Betts vs. Jackson, G Wend. 173 ;
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Jackson vs Root, 18 John. 60 ; _Ma y vs. TM. 5 Littell 309; 
Intyre s Funk, lit 8:01 (Ibis 427; 11 Watts Bi4; 7 Peters 99: 

As to the question 'of fact, win ther the jury were warranted, 
from the evidence before them, in finding that the contents or 
purport of the lost instrument were sufficiently provid, it really 
'seeins -t oo' plain to equieu algium ult. The July Live settled 
that la) their verdict: 

The objection to the compitency of the administrator of Me-
Vey as a witrie, 1-wean,4- lin had giVeIl a d Pc a with warranty 
of title; can be satisfactorily answerod From the necessity of 
the eaF-e, he was a eompetent witness to prove facts eonneeted 
with the description, teeistence and loss of the instrument, nol 

only brioie the Court, a a foundation for tlo admission of sec-
ondary ei idence, hot on the math issue, because the fact of 
loss remainpd to Pe proved to the jury. 

, It is'true that the administrator, in his deed. uses the words 
"grant -bargain arid sell," which, under our statute_ import a 
warrant-v, -unless huuted by other words ill the deed. Bat the-, 

import of those -words is limited_ by an e!,Tpress covenant of 
warraniy, as against those claiming under his intestate, Allen 
McVey So that the deed is i eally a quit-claim, and tfie -ut-
most that can be made of it, according to its legal effect is, that 
it would be, what is connnonly termed a special warranty, 
against the grantor, or those claiming under him: 

The reason why an F.-• PPUI -M. or administrator binds himself. 
personally, Ill ordinary contracts relativo to the estate, is that 
he has no principal to act for, and whom he can bind, within 
the scope of bis authority; that hoe is supposed to have received 
the considei ation, and is liable, peisonally, for the debt crratfil 

by him; no matter in what capacity he assumes to act, or bow 
he describes himself as administrator. etc. 

But here, the deed was the fulfillment oil eompletion of an 
outstanding oblwation elven by the intestate 'himself At the fra- 
time the deed was executed, there was an undoubted liability 
against McVey's estate:, in favor of Pelham, either for the price 
paid foi the float, and interest, or for jpeeifie performance of
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the bond for title, according to its terms, whatever those terms 
may have been. And, by the general law, in force at the time, 
the admmistrator was the proper representative of the deceased 
to make title where the intestate bad become bomid, in his 
time, in any contract for the conveyance, of land. Digest, Ti-, tle: Administration, section 166: Land is made assets in his 
bands for the puipose of specific performance, as well as for 
the pa yment of debts. In making such conveyances of land 
sold, or agreed to be sold, by the intestate, the administrator 
must necessarily act in his representative capacity, as much so 
as he would in suing upon a note executed to the intestate: If 
we look, then, to the act, the leading idea of it is a conv e■aliee 
by MeVey's administrator, The deed lecites the act, and ex-
pressly declares that it is made by Golden, in his capacity of 
administrator: Clearly, this is not a case, to which the authori-
ties, holding au administrator personally bound, ought ' to ap-
Ply

The act ot Assembly authorizing the administrator of McVey 
to convey, w as passed after the issuance of the patent and 
when the title was beyond the control of the Government, and 
so far as the ltgal title is concerned, the questiOlt is not whether 
thu Lugi sslatuw I night to have passed such an net, but the qiies-
tion is, had that body the power; just as the question is, whether 
a court has jurisdiction. 

This court has announced its determination not to declare an 
act of the General A s se mbl y void, the highest conceivable ex-
ercise of judicial power, in a doubtful case, or in any casc 
where the act can le so tonstrucd Lth to be upheld without 
clearly violating the organic law. Eason vs. The State, 6 Eng, 
48b. The State vs. Fairchild, 15 Ark. 690, See. also, Bennett 
vs. Boggs, 1 Baldwin Rep 74; Stark ads ys McGowan, 1 Nott 
& McCord 401_ Bradd vs Brimfield, 2 Serg & Watts 285, to 
show that the whole case turns on the inquiry, whether there is 
any constitutional provision, restraining the State from exercis-
ing the power in the particular instance. 

Acts of the charactev of the one now under consideration, 
and much stromTer ones, are to be found npon the statute books
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of most of the States of the Union, iiid in States kl Hie theie 
is the same division of the riiiwers of the Go% ermnent into three 
distinct departments. Such legislation has lean frequent in 
our own iStati. Sloe the e q er,; 1-4 Edward vs, Pope, 3 Scam. 471, 
watkui s vs Holmau , G	 11.1 l' s 1h:uncut': 

heirs, ti Mon. 593: Coe.	I ) 01 id ass, S	mild'. 10.	 12 Ala	Il9. 
2 Peter, GO:	'Mass 326: 

Lustiee Scott delivered the opinion of the Court: 
This was iii appeal from the laic side lif the Wlnte 

Court: The action was ejectment: The laud in controversA 
was the N. E quarter of section 10: TOAAnship Ni /rill of Range 
7 West, eeintamme ouo lorndrod and sixty neves 

All the parties claim midcr a patent fel the land issricd 
Allen iMeNrey,.by the Federal Government, 24th of Alrl Y, A. 17) 
1842: This man, AlL n _McVey, was a soldier in the war of 
1812, M Baker's Company, 1st Regiment of Infantry. Having 
been entitled to bounty land for his services in the war, Tinder 
the actiof Congress. be drew a quarter section, under the act of 
nth or klay, 1812, iii the militar y district of Arkansas, which 
was patented to tinn ou the 27th day of November, A. U. 1820: 
lit was provided in fins act of the G ill Mal- , 151 2, "that no claim 
for thc military land boimties aforesaid shall be assignable or 
tiansfei able in any manner whatsoever, until after a patent 401 
have lwen granted in the marrnei aforesaid: All sales, mort-
gages. contracts or agreements, if an y natme whatsoever, made 
prior thereto, for the puriose ur with the intent of alienating 
pledging. ,or mortgaging any such claim, arc hereby declared 
and shall be held, null and void ; nor shall any tract of laud 
granted as aforesaid, be halde to Le taken in excontiou, or sold, 
on LILO:011H of any such sale, mortgage. contract Or agrecment, 
oi on acculmt of any debt contracted prior to the date of the 
patent, either by the person originally entitled to the land, or 
by his heirs or legal representatives, or by viitne of any pro-
cess or suit at law, or judgment of Court, against a person ell-

traPd to rPPPive his patent 'aforesaid." 17 vol. Land Laws, 
p_ 215, sees. 2 and 4. 

'44
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By an act of Congress, approved the 22d of May, 1826, it -MIS 
made lawful for any soldier in the war 1812, to whom boun-
ty land had been patented in the Territory of Arkansas, and 
which land was unfit for cultivation, and "who had removed. 
or should thereafter remove to said Territory with a view of 
actual settlement on the lands by them drawn" to surrender 
the patent and release his interest to the government in the 
lands patented to him, and to locate another quarter section in 
lieu of the one surrendered; "provided that such surrender and 
re-location shall be made on or before the 1st day of .1 annar. 
A. D. 1830." (Ib. p. 418, 419.) 

This act imposed no lust ietions o hatever upon the right to 
sell the privilege secured to relocate, nr the kind that miglit 
thereunder be loeated. 

tin the 23d of March_ 1810, 1_!ongress passed another act con-
tinuing in force this act ,f the 22d of 7May, 1836, for the term 
of five years; and extending its provisions to those having lib, 
claims in the States of Illinois and Missouri,	p, 45,8: ) 

In the year 1832 Allen McVey waS a iesident citizen of Alkali-
sas, and temained so until bis death, which occurred in In-
depend ence county, in the year 1836. And on the 3d of Janu-
ary, 1837, administration upon his estate was regularly granted 
to Eli Golden, 

It seems that, in 1812 or 1831, MeVey ascertained by the as-
sistance of William _Pelham, who was a sunTyor, and went with 
him upon the land, that the tract patented to hi .m wiis unfit foi 
cultivation, and that he took steps to obtain a float upon am other 
tract, nnder the provisions of the above cited acts of Congress 
And that at that time he made a conditional bariTain to sell the 
float to Pelham. That afterwards, when be bail obtained the 
float, and on the 6th of January, A. P. 1834, he sold it to Pel-
ham, for a hundred and fifty, or two hundred dollars, which was 
paid to him, and that he then executed to Pelham a bond to 
convey to him the land upon which the float might lie located 
and also executed a power of attorney to Pelham authorizing 
him to locate his floating right in bis name, and to receive the 
patent therefor_
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On the 27th of May, 1840, (5th vol. Stat. at Large), Congress 
passed another act reviving the act of the 26th May, 1826, and 
continuing it in force for five years, and extending its benefits to 
those having like claims in the states of Illinois and Missouri. 

In none of the several acts, after that of May, 1812, were 
there any restrictions upon alienation. 

On the 1st of INlay, 1841, the Register and Receiver of the 
land office in Little Rock issued an official certificate to the ef-
fect that from the original patent issued to McVey, in 1820, 
whieh he had surrendered, and other papers in the land office 
showing his relinquishment of all title to the :land patented to 
him, and -that he had otherwise fully complied with all the pro-
visions of the several acts of Congress in the premises, he was 
entitled and "is hereby authorized to locate another tract of 
land, in any portion of said tract appropriated, etc., in lieu of 
the tract surrendered, etc., agreeably to the said act of Con-
gress. 

In March, 1842, under authority ot this certificate and these 
acts of CongTess, the land in controversy we located in the 
name of Allen McVey, on an application in his name "by Wil-
liam Pelham, attorney in fact," and was duly patented the 24th 
May, 1842. Under which patent, as we have said, all the par-
ties in this controversy claim the land in question. 

On the 26th dav of December, 1842. the following copied act 
of the Legislature of Arkansas was approved by the Governor, 
to wit: 

"An act anthorizmg the administrator of Allen MeVoy, doe'd, 
to convey certain lands :—whercas, Allen McVey, now deceased, 
was entitled to re-locate one quartcr section of land, in lieu of 
the bounty lands pi e yiously patented to him as a soldier of the 
late war, and by his obligation dated the 6th of January, 1834, 
covenated for a valuable consideration paid him, to convey in 
foe simple, to William Penom, tho lands which might be so re-
located, ns soon as a :patent therefor should issue ; and whereas, 
said patent bath issued, and the said Allen McVey, hath, sinee 
the naking of said covenant, departed tlds life ; Therefore, Be it 
enacted, etc:, that the administrator of the said Allen McVey,
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deceased shall be, and he is hereby authorized and empowered 
to make, sign, seal, execute and deliver unto William Pelham, 
his heirs and assigns, a good and sufficient deed in fee simple 
for the quarter section of land so re-located and patented, de-
scribing therein the said lands agreeably to the patent, and the 
consideration paid to McVey in his life time. 

Sec. 2. And be it farther enacted, That said conveyance by 
said administrator shall have the same force and effects as if 
made by the said Allen McVey in his lifetime." 

On the 3d of January, 1843, Golden, as administrator of 
McVey. conveyed the land in question to Pelham, by bis deed 
of that date, in which the land is described, and in which deed 
there is the following clause, to wit: "I do, by power granted 
to me 1]■ an act of the legislature of the State of Arkansas, ap-
proved the 26th of Dec., 1842, entitled "an act authorizing the 
administrator of Allen McVey, deceased, to convey certain 
lands for the consideration of one hundred and thirt y dollars as 
aforesaid paid to the said Allen McVey during his lifetime, 
grant, bargain and sell unto the said William Pelham, his heirs 
and assigns, all the right, title and interest, property, and claim 
of the said Allen McVey, dec'd, in and to the said land before 
described; to have and to hold the same unto him the said Wil-
Earn Pelham, his heirs and assigns forever, and I do hereby 
covenant to and with the said William Pelham, his Lein, and 
assigns, as administrator as aforesaid of Allen McVey, dec'd, to 
defend the title to the said land to him the said William Pelham 
from all and every one claiming tinder the said Allen McVey 
aforesaid," 

On the 1st of June, 1847, Wm. Pelham and wife, regularly, 
by deed, conveyed the tract of land in controversy to the defend-
ant Israel Moore in fee, %%Lich dued was duly recorded a few 
days afterwards. The other defendants hold, under Moore, 
separate parcels of the land in controversy. The towm of Sear-
cy having been laid out upon the quarter section, these separate 
parcels are town lots obtained from Moore, the common pro-
prietor. 

On the other Land, the plaintiffs below claim under deeds to
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Maxwell & Walket, from several persons claiming to be the 
collateral kindred of Allen McVey, who, it is alleged, died with-
out issue. and without father or mother him surviving. 

Upon the evidence adduced, and under the instruetions given, 
the pry tound all the defendants not guilty, and the cause was 
brought here by the plaintiffs below, by appeal. And here they 
insist upon various matters saved by exception during the course 
of the trial in the Court below. 

Sevei al of these matters it will be unnecessary to consider 
as they relate merely to the extent of recovery, and pre-suppose 
that the case made by the plaintiffs upon the pleadings and 
evidenee, to 111, rurftipiently strimg to autllor -we a rpeovery from 
the defendants. This latter, the defendants below deny, in tote 
and submit that not matter what error, if any, may have been 
committed by the Court below, enough appears on the record 
to show that the appellants were not entitled to recovery to any 
extent, and on the other hand, that they, the appellees, have 
showed right sufficient on their part to defeat the action alto- 
irether b-

As to McVey's right to sell his floating right and its fruits, 
we think no serious doubts can be entertained under our laws 
and usages, which allow such great sccpe to alienation, in the 
absence of express restrictions. The restrictions as to bounty 
lands under the act of Congress of 1812, did not extend be-
yond the issuance of the patent for the land. After that, the 
soldier enjoyed the ordinary privilege of alienation. 

TTnder the act of 182,6 and tile sullseqnent ones, which were 
passed from tlirle tn tim e to continue it in force and extend its 
henefit, no restrictions upon alienation were imposed. The 
full right of alienation had befolve attached to the land allowed 
to he released to the government, and this was fully recognized 
by these latter acts, in the provisions contained in them, guard-
ing against Ruch alienation previous to surrender and release 
to the government. These acts dealt with the soldier no longer 
as a rumnr, -Fumble to squander inq property, hut as a citizen of 
the State or Territory, to which they contemplated he had re-
moved, for the purpose of actual settlement, with the ordinary ca-
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pacity of a citizen to take care of his own interest. They gave 
him new and substantial rights, in hen of those which, although 
perfect, were of comparative little value; and imposed no re-
strictions upon the allination of these new rights. So totally 
inconsistent is it with the nature of property rights, that the 
owner Slioidd not be authorized to alienate them , and So much 
at war ore such restrictions with the public policy of our day in 
this country as to property rights, that all laws imposing such, 
?strictions are strictly construed; and of course can never 1:4 

ix-tended by liberal construction to cases not within their ex-
press provision. 

Besides, in this case, when the appellants question the right 
of McVey to alienate his floating right, ttni■' theiehs question 
the regularity of the patent under which they themselves claim 
since it issued upon a location made after the death of McVey 
under a power in Pelham granted previously; which, if a naked 
one, must have ceased on the death of librVey, and could have 
lived afterwards only upon the ground that it was coupled with 
an interest conveyed to Pelham, the grantee of the power. Ent 
when considered in the latter view the regularity of the patent 
is beyond question, under the provisions of the act of Congiess 
of the 20th of May, 1836, although issind upon a location made 
after the death of the patentee. (See, as bearing upon the point, 
the ease of Galloway vs. Finley et al., 12 Peter's R. 296_ ) 

Upon exceptions reserved by the appellant to the admission 
of evidence on the part of the defendant touching the alleged 
lost bond for title from McVey to Pelham, it is insisted that the 
existence and loss of the supposed bond k% ere nut suffiaentl 
established to lay the foundation for secondary evidence of its 
contents. 

The law touching the questions 
pressed in such few words by the 
in one of the eases cited by the 
Juzan et al. vs. Toulman, 9 Ala. 
here before proceeding	to notice 
with these principles of the law. 

"Parties and persons interested are recognized as competent 

involved in this point, is ex-
Supreme Court ot Alabama, 
appellants' counsel—that of 

R. G91:2—we will extract it 
the testimony in connection
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witnesses in respect to the facts and circumstances necessary to 
lay a foundation for secondary evidence of a writing, as that a 
search has been made, and it cannot bc found (3 Phil. Ev. 
Notes, C. & 1'218-'19, and cases theme cited.) No certain 
nile ean be laid down as to the proof necessary to establish a 
loss; the degree 2f diligence must depend on the nature of the 
transaction to which the paper -Mates, its apparont value, and 
other circumstances. 

"The rigor of the common law, it is said, has been relaxed in 
this respect, and the non-production of instruments is now ex-
cused for leasons moie general and less specific, upon gtomids 
more broad and liberal than were formerly admitted. If any 
suspicion hangs over the instrument, or that it is designedly 
withheld, a rigid inquiry should be made into the reasons of its 
non-produetion. But when there is no qua suspicion, all that 
ought to be required is reasonable diligence to obtain the origi-
nal; in fact, Courts in such cases are extremely liberal. (3 
Phil. Ev. Notes, C. & II. 1223-1233. 1 Stark Ev. 349 to 354. 

Anir. Ed. Greenl, Ev. 593-'4.) In Moledecai v.s. Beal, 8 Por-
ter R. 529, the plaintiff proved that a deed under which hc 
claimed that once existed, and traced it to the possession of a 
third person, who had intermarried with the grantee, a female; 
proved that it had been demandcd of that person, who failed to 
produce it, and that he now resided in another State. Further, 
that search and inquiry bad been made of others, who it was 
supposed, might have the deed, but without effect. It was held 
that the preliminary proof was sufficient, and as it could not 
be intended that,the plaintiff had any motive in withholding it 
a copy from the records of the Court was admissible. To the 
same effect is Swift vs Fitzhugh, 9 Porter R. 39 Beall vs. 
Dearing, 7 Ala. R. 124." 

In the ease before us there are no facts or circumstances in 
proof to authorize any suspicion of the want of genuineness 
in the alleged lost bond, or that it was designedly withheld on 
the part of the defendants, or those under whom they claim 
On the contrary, there is satisfactory testimony as to facts and 
circumstances, from whieh the very opposite is to be inferred.
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Charles H. Pelman not only testifies to the actual execution of 
the bond, but of the several matters which preceded it—the as-
certainment by McVev that the land to igiliallv patented to him 
was imfit for cultivation—his application for a float in conse-
quence of that discovery—the conditional bargain of William 
Pelham with him for its purchase in case he sliould obtain the 
float—tbe actual purchase and sale of the float, when it was 
ascertained it could be had—the payment of the purchase mo-
ney therefor—and the execution of the bond and power of attor-
ney. This is all corroborated by other testimony, and especial-
ly by the deposition of James E. Pelham. Had the appellants 
by their coimsel attended and cross-examined these witnesses as 
to the grounds of their knowledge of 'the facts about which 
they speak in their depositions, doubtless they might have re-
duced sonic of their general expressions to greater particulari-
ty, and might possibly have derived some benefit therefrom. 
But, as they did not think proper to do so, they cannot now 
heard to complain of any fancied consequence of their Own 

neglect; and the fact, that they did not cross-examine, author-
rizes the inference that the more minute matter, that might have 
been sifted out, would have been against them, or at any rate 
would not have been in their favor. Besides this, the facts 
shown in evidence, that William Pelham gave up the bond 
upon the execution of the detd, and that Golden should have, 
without a suit, executed the deed in pursuance of the act of 
the Legislature, which was not mandatory to him, but merely 
authori7ed him to do so, both strongly speak for the genuine-
ness of the bond. Golden, besides being the administrator of Mc-
Vey, and thus sworn to protect the rights pertaining to his es-
tate, seems to have been his relative and friend. And Pelham, 
had not ,the bond been genuine, would have more likely in-
structed it to have been destro yed, upon the execution of the 
deed, than delivered up to Golden. And the evidence even 
more satisfactorily proves that the alleged lost bond was 
not designedly withheld either by the defendants, or those 1171- 

der whom they claim; because it is almost conclusively estab-
lished, by concurring witnesses, that it was actually delivered
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up to Golden; and that is the last account of it, although the 
most diligent search was made, on the part of the defendants, 
in all the places to which they could have access, where there 
was the least probability it might be touud, besides repeated 
applications to Golden, with requests to him to search his ar-
chives. 

There can be no reason, then, upon either of these two 
grounds, why the case at bar should be supposed to be govern-
ed by the rules which demand the most rigid inquiry as to the 
alleged existence and loss of the instrument; on the contrary, 
the more liberal rule is elearly applicable, not only because ex-
empt from all suspicion as to these two matters, but also be-
cause having been in effect surrendered to the obligor—lns ad-
ministrator—upon the execution of the deed it was designed 
to secure, it thus served its purpose ; passed from the hands of 
those who, regarding it of value, would have been stimulated 
to take care of it ; and laid a foundation on which presumption 
of 11-,i losR or destruction arises more violent than would have 
attached had it remained in the hands of the obligee, or those 
claiming under him. 

Under these circumstances, we think it perfectly clear that 
the evidence adduced was amply sufficient. Indeed it is not 
easy to conceive how the nature of the case could have admit-
ted of any better evidence than was produced to the points. 
This evidence was produced some ten years after the bond was 
delivered up to the administrator, when, it is reasonably to be 
supposed, the parties then interested considered the affair for-
ever ended and closed; and it conduces to prove very distinctly 
that when the deed was executed before Kyler, the justice of 
the peace,who took and certified the acknowledgment, the bond 
was produced, and that after the business was transacted some 
conversation arose as to who should take the bond. That Pel-
ham desired Golden to take it but lie did not want it, though 
he was finally induced, by the joint suggestions of Pelham and 
Kyler, to take it, for the purpose of filing it among the admin-
istration papers of MeVey's estate, and that /4oldeu then took 
the bond into his possession.
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Besides ` the usual affidavit of the defendant, Moore, as to the 
existence and loss of the instrument, there was the affidavit of 
his counsel, Mr. Curran, not only as to a search for the bond in 
the ,i,ffice of the Secretary of Stat 'e, where it was possible it 
might have been left when it was before the Legislature; but 
also of an application to Golden, the administrator, with a re-
quest to him to search among his papers for it: also an affida-
vit of McConaughey to the effect that lie had gone to Clark 
county, (whether Golden had removed from the county of Inde-
pendence, ) at the instance of the defendant, Moore, and made 
another application to Golden for the bond, and for a search 
for it: also the deposition of K yler, and finally the deposition 
of Golden himself, who testified as follows: "The deed was 
executed by me at the residence of John Kyler, of Indepen-
dence county ; said Kyler was then an acting justice of the 
peace f■ir said county. At the time I executed the deed, James 
E. Pelham, who acted as the agent of his brother, William Pel-
ham produced the bond executed by McVey to William Pel-
ham in his lifetime, and also said act of the Legislature, (I be-
lieve thc purport of the bond was correctly recited in said act) 
and that said bond is not now in my possession, nor do I know 
what has become of it At the time I made and acknowledged 
the deed, said Kyler told me to take the bond, that it belonged 
to me ; but if I took it from his office, I am unable to say what 
has become of it: I know that it is not in my possession Or con-
trol." 

If the appellants, by their connsel, had attended and cross-
examined Goblen, when his deposition was taken, as to the 
..rounds of his knowled.r . of the matter about which he testified, 
it is not imposible that they have learned from him that 
he knew the bond was not in his possession or control, because 
he had made diligent search for it. That he knew it was exe-
cuted by McVey, because he was acq oainted with his handwrit 
ing, and had heard him say, in his lifetime, that he had execut-
ed such a bond to Pelham; and that he knew it was a bond, 
because it had a proper attestation clause, with a seal or scroll 
annexed to the signature.
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°We think it equally clear, also that the jury weie warranted, 
from the evidence before them, in finding that the contents or 
lurport of the lost instrument was sufficiently proved. Besides 
the depositions of -the two Pelhams and of Kyler, there was 
also the deposition of Lineberger, which was, in substance the 
same as Kyler's, he having been present when the deed was 
executed, and attested it as a subscribing witness: and of Elias 
N. Conway, whb, among other matters, : testified as follows: "I 
recollect of having seen and examined the bond for title from 
Allen McVey (I think that was the name) to William Pelham, 
for the land that might be selected and patented under his holm-
ty float. The same claim was located on the uorth-east quar-
ter of section ten, township seven north, range seven west. I 
think the bond referred to was before the Legislature at the 
time the aet was passed_ authorizing McVey's administrator to 
convey said tract to William Pelliam: I do not know what 
ever became of said bond. I do not recollect the details of the 
bond referred to, from MeVey to Pelham, but I well recollect 
that the terms or conditions of it were substantially this: that 
npon payment of the consideral ion!, named in the bond, and 
upon, or after the is;,ainri po of the patent for the land that might 
be located with the float, McVey obligated himself to convey 
slid, land to William Pelham. I do not know anything fur-
ther, material, except that a good many cilcumstances have 
impressed the foregoing facts upon my memory." 

Besides this testimony there was the power of attorney, con-
temporaneons with the bond for title, from McVey to Pelham, 
authorizing him to locate the float and receive the patent; the 
location of the float hy Pelham, and the possession of the pa-
tent under its authority: the fact proven of the sale of the float 
to Pelham and that he had paid for it a full and fair price: the 
act of the Legislature, with the bond before that 'body ; the 
simultaneous exeention of tlio doed inirl surrender of the title 
liond. under the authority of that act; and an evident publici-
ty, notoriety, and apparent fairness throughout the whole trans-
action. 

With regard to the objection,,that the evidence is defective
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and wanting in minuteness of details as to the terms, c6n-
ditions and phraseology of the bond, and as to it supposed al-
testation clause, and its sealing in fact, or by way of a scroll, 
that has already been incidentally noticed; but in this State, 
under our laws, and the common usages of our people in refer-
ence to tbe sale and transter of such land-rights, in a brief, 
summary and comprehensive mode, regarding the substance 
more than form, (Smith vs. Robinson, 1,8 Ark. R. 589, Moore 
(jail vs, Andl s, 14 Ark. R. 693, ) such minuteness of detail, in 
reference to legal technicality, would have full as much ten-
dency to confuse and bewilder the jrir , as eounecteil with their 
practical knowledge of such matter, as to give them clealca 
light; nor, indeed, could the matter, as to whether the supposed 
bond was, in truth, in point of law, technically so or not, be of 
any great practical importance in view provided it was suffici-
ent substantially to satisfy the statute of frauds in its pro-
visions as to tlie sale of lands: 

There are two other exeeptions reserved relating to admissi-
bility of evidence, which, it is insisted, may have improperly in-
fluenced the finding of the jury. The one, as , to the compe-
tency of Golden's testimony, and the other, as to the constitu-
tionality of the act of the Legislature, and the admissibility of 
the deed executed under its authority. 

With regard to the former, the authority already recited from 
9th Alabama Reports, 691, slim\ s that, although Golden might 
have been interested, his testimony 11 as competent in respect 
to all the facts and circumstances within his knowledge neces-
sary to lay a foundation for secondary evidence of the lost bond, 
and when his deposition is closely scrutinized it is to be doubt-
ed whether there is any material matter stated therein that 
does not legitimately pertain to the establishment of the exis-
tence and loss of the instrument in question, either by way of 
identification, or as showing the foundation of his knowledge 
of the matter about which he testified relative to such existence 
and loss. 

But upon the ground assumed, to wit, that Golden had war-
ranted ibe title in his official ;leed to Pelham—it is, by no means,
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clear that in. any -view he was a legally meompetent witness, 
on the score of interest, to testify as he did, supposing him to 
have gone beyond the mere laying of a foundation for second-
ary evidcnce, under the peculiar circumstances of this ease. 
Because, according to the authorities cited to the point by the 
appellant's counsel, (Bird vs. Holloway, 6 Sm. & 203. Ro-
binson vs. Jones, 14 Sin. & M. R. 169, ■ if Golden is responsible 
legally npon his warranty, it was for the double reason that it 
was in writing and upon a good consideration. And Mr. Rawle. 
in his work on Covenants, p. 423 places it, in principle, upon 
the same ground, when he supposes that the effect of fidnciatiy 
vendois pledging their personal responsibility is to excite the 
confidence of purchasers and thus induce them to give an en-
hanced price for the property sold. In this ease, however, there 
was nothing either paid, or received as between the grantor 
and grantee, and in that view the contract of warranty was 
totally without consideration. But in another view, there was 
a consideration, in the fact that the alleged lost bond for title 
was delivered up, and the deed was in satisfaction of the same. 
But if that was not genuine, or was otherwise invalid and not 
bindire, legally -upon the estate, still there would he no consid-
eration for the warranty, and that also would be invalid. If, 
on the eontrary, the bond was 1yii11iIe, and of obligatory force 
against the estate, there would be a consideration for the war-
ranty. And it so happened that it was in support of this latter 
proposition that Golden testified in his deposition, and thus his 
testimony tended to fix his own liability upon the supposed 
warranty, and was therefore directly against his interest. 

There is another view, more general. in which the result is 
the same as to the oompotoiley uf GoMori, rrodor the pooulioe 
eiroom ,Janee q of thic pace 

If he could be field liable upon this supposed warranty, it 
would lie, as we have scen, because it was a contract of his 
upou a sufficient consideration—whether beneficial to -him or 
not, not being material. And being a contract, it is subject to 
the ordinary rules governing the construction of contracts. 
Tfere, the contract is in writinic, arid iithriiul ui fia r111,4 n war-
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ranty, those terms, as they appear in the clause of warranty in 
the deed, are not their own sole exponents in this case, as they 
would he bad the previous colloquy between the parties been 
by parol, and not recited in the deed. On the contrary, tor 
their exposition in this case we have authority, in the recitals of 
the deed, to look both to the act of the Legislature, and to the 
bond recited therein, in order to come at the true theanin8 and 
intent of both the parties to this contract , and when we do so, 
we can find no reason to suppose that the one contracting par-
ty intended to pledge, or the other to receive in pledge, the in-
dividual responsibility of the grantor in the deed; on the con-
trary-, that it was but an effort, on the part of both 'of them, to 
do, and have done, an act that was purely fiduciary, in especial 
reference to that clause of the special act, which provided 
-that said conveyance by: said administrator shall have the 
same force and effect as if made by the said Allen McVey in 
his lifetime." The grant and the warranty, by the terms of the 
deed, being expressly in virtue of the power and authority con-
ferred upon the grantor by the act, which, it is fairly inferable, 
had been passed at the instance and for the sole benefit of tbe 
grantee to enable him to perfect his own title to the land in 
controversy, by obtaining what would be tantamount to the 
outstanding legal title, which was in the heirs of Allen McVe-y, 

With regard to the objection to the act of the Legislature, 
under which Golden executed the deed to Pelham, for want of 
constitutionality—we are saved the necessity of considerin, 
any question as to the constitutionality of acts of the Legisla-
thre of that class, which authorizes the sale of the landed es 
tates of deceased persons, and divests valuable property rights, 
although presented and discussed by counsel, became this act 
bad no such operation. 

According to the testimony in this case, upon the death of 
-McVey, no such valuable property rights in the land in contro-
versy vested in his heirs. In his lifetime, he had alread y divest-
ed himself of any such valuable rights in the land to he located 
by his float, and none such could be east upon his heirs by de-
scent. Had he lived until the land in controversy had been
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located by his float and patented in his name, he would have 
been but the trustee of the legal title to the land for the bene-
fit of his vendee, and his heirs but derived the same from him 
upon his death, charged in their hands with the same trusts. 

This results from what we conceive was the true intent and 
meaning of both the parties to the contract of sale and pur-
chase in question, as the same appears by all the testimony in 
the case, when considered together and in the light of the doc-
trines established by this Court, in the cases of Smith vs. Robin-
son and Moore & Call vs. Anders, before cited. 

In the very nature of the transaction there wag gomethinp-
more than an executory contract. It was an actual present 
sale  and purch-a-s-e-T-wh771:The consideration was paid, anEiTiar  
as it was practle, the possession of the thing sold, by means  
of the power of attorney and the bond as for further assurance, 
was surrendered to the vendee. There was no withholding, 
upoia-lhe part of the vendee, of anything pertaining to tEe sub-
ject matter of-fhe contract, which it was possible to surrender 
up to the vendee. 

Whatm.enrained with the vendor was but a dry legal title, 
which had not yet emanated from the government and could 
not, until after the vendee should think proper to exert some 
of the rights he had purchased and paid for ; and even as to the 
evidence of that, the vendor had cut himself off from its pos-
session by the execution of an irrevocable power of attorney 
to the vendee to apply for and receive it from the land officer, 
as soon as it should have been issued by the government. To 
suppose, under such circumstance% that the possession of the 
Ian , which it was the n jeet n a t ese arrangemen s i ob-
tain, was intended to be retairb-571 e verMd-b—t., won e o 
stulti y common sense y i oary ega ii eas, t • at i ave no place 
in such a transaction ; because such legal ideas never contem-
plated such an interest in land, and if they had done so,per-
emptorily forbid its transfer to another. So far was the com-
mon law from allowing one to sell land, before he had obtain-
ed it in actual possession, it was very loth to allow it even af-
terwards. But the very reverse is the policy of the law in this
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country, generally; and, even more especially is it so in this 
State, where, under our statutory provisions, the right of alien-
ation is without limit. Here, land rights, especially those in 
Choate and equitable ones which, under our land laws, are sub-
ject to be acquired before the emanation of the legal title from 
the government, are as freely the subject of trade and traffic, 
and are dealt with, in many respects, with almost as little re-
gard to the form of the contract as personal property; and gen-
erally too, with as much adherence to PUS6USS1(1.a, either actual 
or constructive; for the reason, that some of these rights live 
but in possession, and possession in all of them is a material 
element of value. 

Hence, so far from there being any presumption that the 
possession is to remain with the vendor, when one of these 
land rights is sold and paid for, unless possession for the vendor 
be exr- s-TiTulated for, the very opposite is the_presump-
tion here, whatever it may be in England or in New York, un-
der different efi.cianstances, upon a sale of an equitable estate 
in larids, or upon an executory contract for the sale of lands. 

When, then, regarding the defendants' case, established by 
the evidence in this light, there was no margin for any uncon-
stitutional operation of the act of the Legislature in question. 
The appellants, nor those under whom they claim, had any 
valuable rights to be invaded. Nothing was taken from them 
that was held by them for their own benefit. Indeed, in strict-
ness, nothing whatever was taken from them under tbe opera-
tion of that act, but it simply imparted to the defendants' es-
tate in the land, a grade of rank to which it has been now judi-
cially ascertained they were entitled by law, which, for all 
practical purposes, would be tantamount to, and was hence-
forth to be as available to them as the outstanding dry legal 
title would have been if united to their eqnital de estate by 
regular conveyance from those who, in legal contemplation, 
held it in trust for them. 

The act, although it proceeded upon the ground that the con-
tr act of sale and purchase was valid in law, and that the pur-
chase money had been paid, and that nothing remained to be
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done to complete the contract between the parties, but the con-
veyance of the dry legal title outstanding iu trust, nevertheless, 
did not undertake judicially to ascertain these matters, and 
peremptorily decree accordingly. 

On the contrary, it was permissive only, and left these mat-
ters open to be judicialy determined. Had the administrator 
doubted as to the genuineness of the bond, or had not been sat-
isfied as to the fairness of tile transaction, the Courts were open 
to determine any such contested points between him and the 
party claiming the conveyance at his hands, under the authori-
ty of the act. It appears, however, that he, voluntarily, upon 
application, acted under the law, and as he must be presumed 
to have done his sworn duty, it is fair to infer he was satisfied 
as to all these matters, as ordinarily an administrator would be, 
before he would pay a debt claimed against an estate without 
previous judicial ascertainment of its obligatory character. 

With these views of the ease established by the testimony, 
and the law, we feel clear to conclude that no matter what 
error, if any, may have been committed by the Court below, 
enough appears in the record to show that the appellants were 
not entitled to recover from the defendants, or any of them, to 
any extent ; and on the other hand, that the defendants have 
shown legal right sufficient on their part to defeat the action 
altogether, in the fnll, legal and equitable ownership, and con-
sequent rightful possession of the land in controversy. 

It will, therefore, be totally unnecessary for us to go into an 
examination of the exceptions to the instructions given, and 
those refused. As to which, however, we are free to say, after 
some examination of the points discussed upon them, that when 
considered altogether, no material error was committed against 
the appellants, and that they were quite strong as against the 
defendants. 

The judgment will be affirmed, with costs. 
Absent, Hon. Taos. B. HANLY.


