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UNDFRTIIOT BT AT ADV Re v, ALTLEN,

A bill for the speeific performauce of o contract for the sale of lnnd, whele
the contract is not allegel to be in writing, must show a purt performance
—the allegation of the payment of the purchnse money is not sufficient
tn take the case out of the statute of frauds,

Appeal from the Corewit Conrt of Crittenden county in Chaneery
The Hon. Grorer W, Brazrey, Cirenit Judge

Curmmmins & Garland, for the appellants.  That the payment
of the purchase money is not sufficient to take the case ont of
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the statute of frauds. referred to Lister vs, Foxerott, 1 White &
Tudor’s Eq. Cases h0T, and the authorities there eited.

Mr. Chiet Jnstice English delivered the opinion of the Court.

This wae a hill for speeific performance, brought by Wm. D.
Allen, 1 the Chiftenden Civenit Court, against the administra-
tors of George W. Underlnll

The bill alleges that on the 21sg of Decomher, 18653, com-
plainant purchased of George V. TUnderhill, through one John

Martin. the agent of said Underhill, the S of the S. E. 14 of
See 33, T. 6 N., R. 4 E., sitnate in the county of Crittenden-
That at the time he purchased said land, complainant paid to
Martin, ag such agent, the pnrehase money therefor, 1 heing $100
That Underhill had entered the land with swamp land serip,
and it was mderstood and agreed by and hetween complainant
and said Tnderhill that the said Underhnll should make to eom-
plainant a deed fo the land, or should transfer to im his eer-
tificate of entry for the same. That Underhill. afterwards, and
hefore moking complainant a deed for the land, or transferring
to hum the certificate of purchase and entry thereof, departed
this lite intestate; and that letters of administratign upon his
estate had been granted to his widow, Amia L. Underhill, and
John T.. Barnard, ete.  That Underhill] at his death, left him
snrviving his said widow, and three children, George W., Frank
and Virginia, his sole heirs at law, who were infants and with-
ont emardians,

The administratrix and administrator of Underlnll ave made
defendants  Prayer for specifie performance of the contract,
and that they he eompelled hy decree to convey the land to
4:01117]’»]ainant, and for general relief, ete.

The defendants demmrred fo the bill generally for want of
ity the Conrt overrnled the demmner, and the defendants
deelining to answer over, n deeree was rendered against them,
in aceardanee with the praver of the bill. that thev convey the
land ta complainant by deed in dve form, efe., or assign to him
in legal form the certificate nf entry, ete.

TDwefendants appealed from the deerce to this Court.
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The Ml being against the administiators of Underhill only,
and not making his heirs parties, was perhaps filed ymder the
provisions of sea. 166-7, 8, ch. 4, Digest. P 140, but 1t is never-
theless, in the nature of a bill for speeitie performance of a con-
tract for the sale of land.

The hill neither alleges nor exhibits any contract in writing
between Underlnll, or his agent aud complainant, for the sale
and conveyance of the land: nor does it aver any such part
performance as will take the case out of the statute of frands.
It alleges no part performance of the contract whatever but the
payment of the purchase money, which is not snfficient to take
the case out of the statute. Keatts vs. Rector, 1 Ark. 421. 2
Story’s Eq. sec. T60-1.  Adam’s Eq. Marg. p- 86, note 1, top p.
263, Hatecher et al. vs. Hatchier ot al., 1 McMullen's Eq. R.
217 Smith vs. Smith, 1 Rich. Eq. R. 131, Jackson vs. Cut-
right, 5 Munf. 308.  Jolnson vs. Glancy ot al., 4 Blackf. 04
Had the bill alleged that the coutract was in writing, or that
complainant took possession of the land under and by virture of
his purchase, ete., the defendants would have heen put nnder
plea or ausgrer to the bill, ete  See authorities cited above.

The Court erred in overruling the demunrer to the bill, and
for this eanse the decree must be reveraed, and the caunse te-
manded with instruetions to the Court helow to sustain the de-
wmurrer, and permit the conplainaut to amend his bill it he de-
sires to do so, atherwise to dismiss it for want of equity,

Absent, the Hon, Thomas B. Hanly.




